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Preface

The Royal Commission

The Letters Patent provided to the Royal Commission require that it ‘inquire into institutional
responses to allegations and incidents of child sexual abuse and related matters’ (see
Appendix A). In carrying out this task, the Royal Commission is directed to focus on systemic
issues, be informed by an understanding of individual cases, and must make findings and
recommendations to better protect children against sexual abuse and alleviate the impact
of abuse on children when it occurs. The Royal Commission does this by conducting public
hearings, private sessions and a policy and research program.

Public hearings

A Royal Commission commonly does its work through public hearings. We are aware that
sexual abuse of children has occurred in many institutions, all of which could be investigated

in a public hearing. However, if the Royal Commission were to attempt that task, a great many
resources would need to be applied over an indeterminate, but lengthy, period of time. For this
reason the Commissioners have accepted criteria by which Senior Counsel Assisting will identify
appropriate matters for a public hearing and bring them forward as individual ‘case studies’.

The decision to conduct a case study is informed by whether or not the hearing will advance an
understanding of systemic issues and provide an opportunity to learn from previous mistakes
so that any findings and recommendations for future change that the Royal Commission makes
will have a secure foundation. In some cases the relevance of the lessons to be learned will be
confined to the institution the subject of the hearing. In other cases they will have relevance to
many similar institutions in different parts of Australia.

Public hearings are also held to assist in understanding the extent of abuse that may have
occurred in particular institutions or types of institutions. This enables the Royal Commission
to understand the way in which various institutions were managed and how they responded to
allegations of child sexual abuse. Where our investigations identify a significant concentration
of abuse in one institution, the matter may be brought forward to a public hearing.

Public hearings are also held to tell the story of some individuals, which assists in a public
understanding of the nature of sexual abuse, the circumstances in which it may occur and,
most importantly, the devastating impact that it can have on some people’s lives.

Royal Commission into Institutional Responses to Child Sexual Abuse 1



Private sessions

When the Royal Commission was appointed, it was apparent to the Australian Government that
many people (possibly thousands) would wish to tell us about their personal history of child
sexual abuse in an institutional setting. As a result, the Commonwealth Parliament amended
the Royal Commissions Act 1902 (Cth) to create a process called a ‘private session’.

A private session is conducted by one or two Commissioners and is an opportunity for a person

to tell their story of abuse in a protected and supportive environment. Many accounts from
these sessions are recounted in a de-identified form in our reports.

Policy and research

The Royal Commission has an extensive policy and research program that draws upon the
findings made in public hearings, survivor private sessions and written accounts, as well as
generating new research evidence.

Issues papers, roundtables and consultation papers are used by the Royal Commission

to consult with government and nongovernment representatives, survivors, institutions,
regulators, policy and other experts, academics and survivor advocacy and support groups.
The broader community has an opportunity to contribute to our consideration of systemic
issues and our responses through our public consultation processes.

The Royal Commission considers and draws upon the significant body of information identified
through our activities. This enables us to develop recommendations in response to our Terms
of Reference.
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This report

As set out by the Letters Patent, any report published prior to our final report, which is
required to be submitted to the Governor-General by 15 December 2017, will be considered
an interim report.

However, this report contains the Royal Commission’s final recommendations on criminal
justice. It is based on laws, policies and information current as at 15 May 2017. On 14 June
2017, as this report was being finalised for printing, the High Court gave judgment in Hughes
v The Queen [2017] HCA 20. This case is significant for the issues we discuss in Part VI of this
report in relation to tendency and coincidence evidence. We have added a discussion of the
High Court’s reasons at the end of Chapter 28.

This report addresses part of paragraph (d) of the Letters Patent, which requires the Royal
Commission to inquire into:

what institutions and governments should do to address, or alleviate the impact of, past
and future child sexual abuse and related matters in institutional contexts, including, in
particular, in ensuring justice for victims through the provision of redress by institutions,
processes for referral for investigation and prosecution and support services.

It also addresses paragraphs (a) to (c) of the Letters Patent, which require the Royal Commission
to inquire into:

(a) what institutions and governments should do to better protect children against
sexual abuse and related matters in institutional contexts in the future;

(b) what institutions and governments should do to achieve best practice in
encouraging the reporting of, and responding to reports or information about,
allegations, incidents or risks of child sexual abuse and related matters in
institutional contexts;

(c) what should be done to eliminate or reduce impediments that currently exist for
responding appropriately to child sexual abuse and related matters in institutional
contexts, including addressing failures in, and impediments to, reporting,
investigating and responding to allegations and incidents of abuse;

This report contains recommendations in relation to the criminal justice system’s response to
child sexual abuse, including institutional child sexual abuse. The recommendations are directed
to reform of the criminal justice system to ensure that the following objectives are met:

< the criminal justice system operates in the interests of seeking justice for society,
including the complainant and the accused

< criminal justice responses are available for victims and survivors

« victims and survivors are supported in seeking criminal justice responses.

Royal Commission into Institutional Responses to Child Sexual Abuse 3



Acronyms

AFP Australian Federal Police

AIC Australian Institute of Criminology

ALRC Australian Law Reform Commission

BOCSAR Bureau of Crime Statistics and Research in New South Wales

CASA Centre Against Sexual Assault in Victoria

CCTV Closed Circuit Television

CJ Chief Justice

COPS Computerised Operational Policing System in New South Wales

CPS Crown Prosecution Service in England and Wales

CWS Child Witness Service

DHHS Department of Health and Human Services in Victoria

DPP Director of Public Prosecutions

FACS Family and Community Services in New South Wales

HMCPSI Her Majesty’s Crown Prosecution Service Inspectorate in England
and Wales

JA Judge(s) of Appeal

JIRT Joint Investigation Response Team in New South Wales

J Justice / Judge

JJ Justice(s) / Judge(s)

JRU JIRT Referral Unit in New South Wales

KiDS Key information and Directory System in New South Wales

MDC Multi-Disciplinary Centres in Victoria

MIST Multi-agency Investigation and Support Team in Western Australia

NGO Non-government organisation

NSW LRC New South Wales Law Reform Commission

NSW SOPS New South Wales Police Force’s Standard Operating Procedures
for Employment related child abuse allegations

OCSAR Office of Crime Statistics and Research in South Australia

ODPP Office of the Director of Public Prosecutions

OPP Office of Public Prosecutions in Victoria

QcC Queen’s Counsel

QLRC Queensland Law Reform Commission
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RASSO Rape and Serious Sex Offence in England and Wales

SAPOL South Australia Police

SARO Sexual Assault Reporting Options

SC Senior Counsel

SCAN Suspected Child Abuse and Neglect team in Queensland

SOCIT Sexual Offences and Child Abuse Investigation Teams in Victoria
VLRC Victorian Law Reform Commission

VRR Victims’ Right to Review in England and Wales

WALRC Law Reform Commission of Western Australia

WAS Witness Assistance Services
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Executive Summary

Introduction

The Letters Patent provided to the Royal Commission into Institutional Responses to Child
Sexual Abuse require that it ‘inquire into institutional responses to allegations and incidents
of child sexual abuse and related matters’.

Under paragraph (d) of the Terms of Reference we are given in the Letters Patent, we are
required to inquire into:

what institutions and governments should do to address, or alleviate the impact of,

past and future child sexual abuse and related matters in institutional contexts, including,
in particular, in ensuring justice for victims through the provision of redress by institutions,
processes for referral for investigation and prosecution and support services.

[Emphasis added.]

Police and public prosecution agencies are also ‘institutions” within the meaning of the
Terms of Reference, and they are entities through which governments can act in relation
to institutional child sexual abuse. These factors mean that they are directly relevant to our
consideration of paragraphs (a) to (c) of our Terms of Reference, which focus on preventing
and responding to institutional child sexual abuse.

The Royal Commission has now formed concluded views on the appropriate recommendations
in relation to criminal justice.

Our concluded views have been informed by the significant input we have obtained in relation
to criminal justice issues from a broader range of sources, including private sessions, public
hearings, an issues paper, public and private roundtables, and information obtained under
summons. We have also commissioned a number of research projects to inform our criminal
justice work.

On 5 September 2016, the Royal Commission published the Consultation paper: Criminal
justice (the Consultation Paper). We received a wide range of submissions in response to the
Consultation Paper. In November and December 2016, all six Commissioners sat for the public
hearing in relation to issues raised in the Consultation Paper.

Responses to the Consultation Paper and the public hearing have helped to inform our final
recommendations on criminal justice, which are contained in this report.

As recognised in the Letters Patent, while we have not specifically examined the issue of child
sexual abuse and related matters outside institutional contexts, the recommendations we make
in this report are likely to improve the response to all forms of child sexual abuse in all contexts.
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Our approach

The role of criminal justice

In Chapter 2, we discuss the importance of an effective criminal justice response to child sexual
abuse in an institutional context for both victims and the community.

Criminal justice involves the interests of the entire community in the detection and punishment
of crime in general, in addition to the personal interests of the victim or survivor of the
particular crime.

An effective criminal justice response must punish the convicted offender, protect children
from the offender and restate the community’s abhorrence of such crimes. A criminal justice
response can help to bring the occurrence of institutional child sexual abuse into the public
domain and ensure that the community is aware of the nature and extent of that abuse and
the institutional contexts in which it has occurred.

Criminal justice for victims

Survivors have told us of a variety of responses they have sought from the criminal justice
system, and they have expressed a range of views on what they would have regarded as
‘justice’ for a criminal justice response.

We recognise that a criminal justice response is important to survivors not only in seeking
‘justice’ for them personally but also in encouraging reporting of child sexual abuse and
preventing child sexual abuse in the future.

We also acknowledge the breadth of survivors’ concepts of ‘justice’ in criminal justice
responses. We recognise that, for many survivors, whether they feel they can obtain
‘justice’ from a criminal justice response is likely to include considerations of:

- how they will be treated by the various participants in the criminal justice system
- whether they will be given the information they need to make decisions
- whether their decisions will be listened to and respected

- what support they will be given, both immediately within the criminal justice system
and alongside it.

These considerations are likely to apply in addition to what are more typically measured as
the outcomes of the criminal justice system — charges, convictions and sentences. For many
survivors, these considerations may be more important than some of these outcomes. It is also

8 Criminal Justice Executive Summary and Parts | - I



clear that many survivors will draw strength from the fact that their participation in the criminal
justice system may help to protect other children and give a voice to other survivors who are
not able to come forward themselves.

Past and future criminal justice responses

In private sessions and in personal submissions in response to Issues Paper No 8 — Experiences
of police and prosecution responses (Issues Paper 8), we have heard accounts from survivors
of their experiences with police, particularly from the 1940s onwards, and of their experiences
with prosecutions from the 1970s and 1980s onwards. Survivors have told us of both positive
and negative experiences with police and prosecution responses. In general terms, many of
the negative experiences we have been told about were experienced in earlier periods of time
through to the early 2000s.

In our policy work on criminal justice responses, our main focus must be on understanding the
contemporary response of the criminal justice system to institutional child sexual abuse and on
identifying how it can be made more effective. We have taken account of the many experiences
of the criminal justice system we have heard about during our work relating to earlier periods
of time.

Our recommendations in this report focus on those aspects of the contemporary responses
of the criminal justice system that we believe require further reform.

Criminal justice and institutional child sexual abuse

The criminal justice system is often seen as not being effective in responding to crimes
of sexual violence, including adult sexual assault and child sexual abuse, both institutional
and non-institutional.

Research identifies the following features of the criminal justice system’s treatment of
these crimes:

- lower reporting rates

« higher attrition rates

« lower charging and prosecution rates
- fewer guilty pleas

- fewer convictions.

Data for New South Wales courts shows that, in prosecutions for child sexual assault offences
finalised between July 2012 and June 2016, the defendant was not convicted of any child sexual
assault offence in 40 per cent of prosecutions.

Royal Commission into Institutional Responses to Child Sexual Abuse 9



Child sexual assault offences, New South Wales courts, 2012-2016 - all matters

(see Table 2.1)

Total number of matters 2,604
Convicted of all relevant offences (%) 33
Convicted of at least one but not all relevant 27
offences (%)

Convicted of no relevant offences (%) 40

The data shows that the defendant was not convicted of any child sexual assault charge in more
than 50 per cent of the prosecutions that were finalised at a defended hearing or trial.

Child sexual assault offences, New South Wales courts, 2012-2016 — matters finalised at a

defended hearing or at trial (see Table 2.2)

Total number of matters 725
Convicted of all relevant offences (%) 32
Convicted of at least one but not all relevant 16
offences (%)

Convicted of no relevant offences (%) 52

The data also shows that total conviction rates for child sexual assault offences are lower than
most other offence categories. These conviction rates include matters finalised by a guilty plea.

Comparative table — total matters and conviction rates for child sexual assault (CSA) offences
and other offence categories, New South Wales courts, 2012-2016 (see Table 2.4)

Crime category

Conviction rate (%)

All offences 89
Sexual assault other than child sexual assault 50
Child sexual assault 60
Assault 70
Robbery 73
llicit drugs 94

Sexual assault offences other than child sexual assault — effectively adult sexual assault —
had a lower conviction rate than child sexual assault offences. One possible reason for this
lower rate is that in addition to the fact that these cases are, like child sexual assault cases,
commonly ‘word against word’ cases, consent will often be an issue.

10
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There are features of institutional child sexual abuse cases that may affect the ability of the
criminal justice system to respond effectively to these cases. These include:

«  ‘word against word’ cases, where there are no eyewitnesses to the abuse and
no medical or scientific evidence

- theimportance of the complainant being willing to proceed, particularly where
their evidence is the only direct evidence of the abuse

« lengthy delays, where many survivors take years, even decades, to disclose their
abuse. This can make investigation and prosecution more difficult

« particularly vulnerable victims may be involved, including young children or people
with disability.

There are also many myths and misconceptions about sexual offences, including child sexual
abuse, that have affected the criminal justice system’s responses to child sexual abuse
prosecutions. These myths and misconceptions have influenced the law and the attitudes jury
members bring to their decision-making. The following myths and misconceptions have been
particularly prominent in child sexual abuse cases:

- women and children make up stories of sexual assault

- avictim of sexual abuse will cry for help and attempt to escape their abuser —
that is, there will be no delay in reporting abuse and a ‘real” victim will raise a
‘hue and cry’ as soon as they are abused

« avictim of sexual abuse will avoid the abuser — that is, a ‘real’ victim will not return
to the abuser or spend time with them or have mixed feelings about them

« sexual assault, including child sexual assault, can be detected by a medical examination
—that s, there will be medical evidence of the abuse in the case of ‘real’ victims.

Operation of the criminal justice system

There has been much academic debate about what might be said to be the purposes of the
criminal justice system. In addition to the purpose of punishing the particular offender, the
criminal justice system also seeks to reduce crime by deterring others from offending.

The criminal justice systems in Australian jurisdictions function through an ‘adversarial’ system
of justice, where the prosecution (representing the Crown) and the defence (representing
the accused) each put forward their case and any evidence in relation to whether the act was
committed, by whom, and with what intent. Theoretically, this ‘contest between the parties’ is
designed to produce the most compelling argument as to what the truth of the matter is.

Royal Commission into Institutional Responses to Child Sexual Abuse 11



Given that the investigation and prosecution of criminal matters is undertaken by the state,
there is seen to be an imbalance between the prosecution and the accused. In recognition of
this imbalance, a number of principles have emerged through the development of the common
law to ensure that trials are conducted fairly. These include the following:

«  The prosecution must prove, beyond reasonable doubt, that the accused committed
the crime or crimes charged. The corollary of this principle is that the accused is
presumed to be innocent until proven guilty.

« The accused has a right to silence. This means that the accused cannot be compelled
to give evidence or confess guilt.

« The criminal trial should be conducted without unreasonable delay.

« The accused has the right to examine witnesses in order to test the credibility of the
witness and their testimony.

- The prosecution is obliged to act independently and impartially and to conduct the
case fairly.

< If an accused is charged with a serious offence and lacks the financial means to engage
legal representation, he or she should be provided with a lawyer.

Many survivors have told us that they feel that the criminal justice system is weighted in favour
of the accused. Some survivors who have participated as complainants in prosecutions have told
us that they felt almost incidental to the criminal justice system and that they had little control
over matters that were very important to them. We heard of one complainant who described
the system as ‘not an adversarial system but a conspiratorial system’, because he felt that, along
with the jury, he was the only person in the courtroom who did not understand what

was happening in court.

We recognise that the criminal justice system is unlikely ever to provide an easy or
straightforward experience for a complainant of institutional child sexual abuse. The very nature
of the crime they are complaining of means that the experience is likely to be very distressing
and stressful.

We consider that our recommendations in this report, if implemented, will make a significant
positive difference to the experience of many survivors in the criminal justice system and will
reduce the extent to which they might feel marginalised, vulnerable, attacked or traumatised.

We also consider that our recommendations, if implemented, will not in any way undermine the
fairness of the trial for an accused. Rather, they will promote the conduct of trials with fairness
to all interested parties — the accused, the complainant and the public — and the determination
of the issues on the basis of the best relevant evidence.
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Other responses to institutional child sexual abuse

A number of stakeholders have argued that the Royal Commission should consider the use

of restorative justice approaches (involving a range of processes to address the harm caused to
victims) in connection with, or instead of, traditional criminal justice responses to institutional
child sexual abuse.

However, based on current evidence, we are not satisfied that formal restorative justice
approaches should be included as part of the criminal justice response to institutional child
sexual abuse, at least in relation to adult offenders.

It appears that restorative justice may not be available for or of assistance to many survivors
of institutional child sexual abuse, including:

«  because of the power dynamics and seriousness of institutional child sexual abuse
offending, restorative justice approaches may only be suitable in a small number
of these cases

< many survivors do not wish to seek a restorative justice outcome with the perpetrator
of the abuse

- given the frequent delay before reporting, many offenders will be unavailable
or unwilling to participate in restorative justice approaches.

In relation to juvenile offenders, we note that youth conferencing provisions may allow for some
elements of restorative justice. We discuss youth conferencing in Chapter 37.

The Royal Commission provided for elements of restorative justice approaches in institutional
child sexual abuse through the ‘direct personal response’ component of redress.

The recommendations we made in our Redress and civil litigation report (2015) are not intended
as an alternative to criminal justice for survivors. Ideally, victims and survivors of institutional child
sexual abuse should have access to justice through both criminal justice responses and redress
and civil litigation.

Some survivors have also told us that they found real benefit in state and territory statutory

victims of crime compensation schemes because the decisions made by the relevant tribunals
or administrators gave them official recognition of the crimes committed against them.

Our approach to criminal justice reforms

It must be recognised that the criminal justice system is unlikely ever to provide an easy or
straightforward experience for a complainant of institutional child sexual abuse.

Royal Commission into Institutional Responses to Child Sexual Abuse 13



However, we consider it important that survivors seek and obtain a criminal justice response to
any child sexual abuse in an institutional context in order to:

«  punish the offender for their wrongdoing and recognise the harm done to the victim

« identify and condemn the abuse as a crime against the victim and the
broader community

- emphasise that abuse is not just a private matter between the perpetrator and
the victim

« increase awareness of the occurrence of child sexual abuse through the reporting
of charges, prosecutions and convictions

« deter further child sexual abuse, including through the increased risk of discovery
and detection.

We also consider that seeking a criminal justice response to institutional child sexual abuse is
an important way of increasing institutions’, governments’ and the community’s knowledge and
awareness not only that such abuse happens but also of the circumstances in which it happens.

We consider that all victims and survivors should be encouraged and supported to seek a
criminal justice response and that the criminal justice system should not discourage victims
and survivors from seeking a criminal justice response through reporting to police.

We are satisfied that any necessary reforms should be made to ensure that:

- the criminal justice system operates in the interests of seeking justice for society,
including the complainant and the accused

- criminal justice responses are available for victims and survivors who are able to
seek them

« victims and survivors are supported in seeking criminal justice responses.

Recommendation

1. Inrelation to child sexual abuse, including institutional child sexual abuse, the criminal
justice system should be reformed to ensure that the following objectives are met:

a. the criminal justice system operates in the interests of seeking justice for society,
including the complainant and the accused

b. criminal justice responses are available for victims and survivors

c. victims and survivors are supported in seeking criminal justice responses.

In this report, we recommend the reforms that we consider are necessary to achieve
these objectives.
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The role of victims

In Chapter 3, we discuss the role of victims in the criminal justice system. The criminal justice
system has been challenged by the need to recognise and support victims and survivors in the
criminal justice system while maintaining focus on the central role of the criminal justice system
in protecting the public interest in identifying and punishing crimes.

Recognition of victims has increased over the last 50 years. States and territories introduced
victims’ compensation schemes from 1967 onwards. In the 1990s, emphasis shifted towards
providing greater support services for victims. Victim impact statements were also introduced,
and Director of Public Prosecutions (DPP) guidelines required prosecutors to consult with
victims. In 2013, Australia’s Attorneys-General endorsed the National Framework for Rights
and Services for Victims of Crime. In November 2016, the Victorian Law Reform Commission
published the final report of its review of the role of victims of crime in the criminal trial
process in Victoria.

A number of submissions in response to the Consultation Paper commented on the role of the
victim in the criminal justice system. Some submissions suggested reforms to adopt alternative
approaches, particularly drawing on models used in jurisdictions outside Australia.

We acknowledge the experience and sincerity of those who have advocated that we should
recommend inquisitorial models or legal representation for victims. However, we are not
satisfied that we should do so. We consider that a number of the benefits of other models
are achieved, wholly or in part, in at least some Australian states and territories.

We do not wish to see child sexual abuse cases pursued through a different system that is outside
of the main criminal justice system.

We remain of the view that we should recommend reforms to the existing — and adversarial

— criminal justice system that are intended to make it as effective as possible for responding
to child sexual abuse cases. We appreciate that some interested parties would prefer us to
recommend a replacement of, or at least encroachments on, the adversarial system. However,
we are satisfied that our recommendations, if implemented, will significantly improve the
criminal justice system’s response to victims and survivors of child sexual abuse.

Child sexual abuse, memory and criminal justice

In Chapter 4 we discuss the research report Empirical guidance on the effects of child sexual
abuse on memory and complainants” evidence (Memory Research).

Royal Commission into Institutional Responses to Child Sexual Abuse 15



In preparing the Consultation Paper, it became apparent that there was no clear, readily
available guidance material summarising the contemporary psychological understanding
of memory relevant to our work in relation to criminal justice issues.

We briefly outline the existing guidance then discuss the Memory Research in some detail.

The Memory Research provides a detailed survey of the current psychological literature relevant
to memory issues in relation to child sexual abuse reports and prosecutions. It also provides

a succinct stand-alone summary of guidance on memory in cases of child sexual abuse, which
presents the main findings derived from the detailed report.

Drawing on the Memory Research and our public roundtable on complainants’ memory
of child sexual abuse and the law, we outline:

+ misconceptions about memory identified in the Memory Research which can
lead to wrong ‘common sense’ beliefs about memory

« the nature of human memory generally, including the processes of encoding,
retaining or consolidating and retrieving memory

« children’s memories and memories for childhood events

- autobiographical memory and event memory

< memory for repeated or recurring events

« the effect of trauma at the time of the abuse

- the effect of mental disorders — such as post-traumatic stress disorder —on memory

« how circumstances at the time of retrieving a memory can affect what can
be retrieved.

The Memory Research is particularly relevant for a number of issues we examine in this
report, including:

«  how police can interview complainants of child sexual abuse to assist them to
provide more accurate and complete accounts of the abuse

- how persistent child sexual abuse offences can be framed to take account of how
repeated or recurring events are remembered

< questioning techniques that can assist complainants to retrieve reliable memories and
guestioning techniques that impair memory retrieval, including in cross-examination

«  how judges, juries and the legal profession can be assisted to understand issues in
relation to memory that affect child sexual abuse prosecutions.

The Memory Research is intended to contribute to the development of guidance for judges,
juries and the legal profession, whether through bench books, judicial directions, expert
evidence or legal education.
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Police responses since the 1950s

In Chapter 6 we discuss police responses to institutional child sexual abuse in the past,
particularly from the 1950s onwards. We provide an overview of what we have heard in public
hearings, private sessions and submissions and more detailed examples from our case studies.

Police responses are particularly important because contact with police is usually a survivor’s
point of entry to the criminal justice system. The way that police respond to people who report
child sexual abuse can have a significant impact on the reporters” willingness to participate in
the criminal justice system and their satisfaction with the criminal justice response.

Police are also effectively the ‘gatekeepers’ to later stages of the criminal justice response.
Police investigations will usually determine whether charges are laid and whether matters
are referred to the prosecution agency for possible prosecution.

It is clear that some survivors have had positive experiences with police, while others have had
negative experiences. Some survivors have had a mix of both positive and negative experiences
over the course of their interactions with police.

In general terms, many of the negative experiences of police responses that we have been told
about occurred in earlier periods of time through to the early 2000s. We know that the criminal
justice system, including the police response, has improved considerably over recent times in
recognising the serious nature of child sexual abuse and the severity of its impact on victims.

We outline what we have heard about police responses in each decade since the 1950s through
to police responses since 2000.

Current police responses

Police Data Report

We obtained under notice from each state and territory government data in relation to all
reports of child sexual abuse to police between 1 January 2010 and 31 December 2014. We
commissioned an analysis of this data in a report, Police responses to child sexual abuse 2010—
2014: An analysis of administrative data for the Royal Commission into Institutional Responses
to Child Sexual Abuse (Police Data Report).

The detailed data that we obtained for the Police Data Report is not generally reported by
police and is not available on a regular basis. We consider that it would be useful to explore
whether police data on child sexual abuse reports could be obtained and reported on an
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ongoing basis. While it may not be possible to report data to the level of detail that we have
obtained, we consider that some ongoing reporting of police data on child sexual abuse reports
would be useful.

The Report on Government Services is an annual publication of data managed by a Steering
Committee coordinated by the Productivity Commission and comprising representatives of all
Australian governments. It already reports data for sexual assault, but this is not disaggregated
to identify child sexual abuse offences separately from adult sexual assault.

Recommendation

2. Australian governments should refer to the Steering Committee for the Report on
Government Services for review the issues of:

a. how the reporting framework for police services in the Report on Government
Services could be extended to include reporting on child sexual abuse offences

b. whether any outcome measures that would be appropriate for police investigations
of child sexual abuse offences could be developed and reported on.

We outline the analyses in the Police Data Report of:

- the number and nature of reported child sexual abuse cases received by police

- the characteristics of the victim within the reported cases, including gender and
age both at the time of incident and at the time of report

- the types of offences reported, including classification of offences, the relationship
between the victim and the offender and cases that could be classified as involving
institutional child sexual abuse using various proxy measures

« the characteristics of the offender, including gender and age both at the time of
incident and at the time of report.

The Police Data Report sought to identify how police are responding to the reported cases
of child sexual abuse that they receive. We outline the analyses in the Police Data Report of:

« the proportion of reported cases of child sexual abuse that were finalised by police
- the methods police used to finalise reported cases of child sexual abuse

- the time that police took to finalise reported cases of child sexual abuse, analysing
cases finalised within 180 days and cases finalised after 180 days

- finalisation of cases with the following particular aspects:
o cases that could be classified as involving institutional child sexual abuse

o cases of child-to-child sexual abuse
o cases that were finalised on the basis that the victim was unwilling to proceed
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o cases of ‘historical’ offences — which were identified as offences reported more
than 12 months after they were alleged to have been committed —and cases
where the victim was aged 20 or older at the time of report.

We discuss the Police Data Report’s analyses of the factors associated with:

« whether a report of child sexual abuse will be finalised by police within 180 days
of the report being received

« whether a report of child sexual abuse will be finalised by police by the initiation
of court proceedings.

Features of current police responses

One of the areas in which police responses may differ is whether they provide different
responses to child sexual abuse reported as a child and to child sexual abuse reported as an
adult. For example, some police responses provide a specialist response focused on the special
aspects of interviewing children, while others provide a specialist response focused on the
special nature of sexual offences.

We commissioned a research report, The impact of delayed reporting on the prosecution

and outcomes of child sexual abuse cases (Delayed Reporting Research), which found that the
longest delays in reporting occurred when the alleged perpetrator of the abuse was a person
in a position of authority. This suggests that, particularly for institutional child sexual abuse, it
is likely that many reports to police will be made by adults. This makes the issue of the police
response to adults who report sexual abuse they suffered as a child of particular importance in
relation to institutional child sexual abuse.

The Delayed Reporting Research considered the impact of delayed reporting on the likelihood
of a case proceeding to a prosecution and the likely outcome of the prosecution. Its findings
suggest that:

« many reports of institutional child sexual abuse are likely to be made by adults

« reports made by adults — delayed reports — should not be assumed to have poorer
prospects of leading to a prosecution or a conviction when compared with reports
made by children

+ police responses to reports by adults are important, particularly in relation to
institutional child sexual abuse.

We discuss the literature review we commissioned on the use and effectiveness of
specialist police investigative units and multidisciplinary approaches, and we outline how
states and territories and the Commonwealth currently structure their police responses
to child sexual abuse.
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Issues in police responses

In Chapter 8 we examine issues in police responses that we have identified as being of particular
importance in ensuring that police responses are as effective as possible for victims and
survivors of child sexual abuse, including institutional child sexual abuse.

Principles for initial police responses

We have received many accounts from victims and their families and survivors about
their experiences of police responses, particularly initial non-specialist police responses.

We are satisfied that a victim or survivor’s initial contact with the police is likely to be highly
influential in determining how they view the criminal justice system as a whole and whether
they are prepared to continue to seek a criminal justice response.

We received strong support for the possible principles we suggested in the Consultation
Paper to guide initial police responses to victims and survivors.

Particularly for survivors who report to police as adults, the police response is more likely to
come from general duties police than from specialist police who have received additional
specialist training. Even where victims and survivors receive a specialist police response,
their initial contact with police may be with general duties police at the local police station.

Recommendation

3. Each Australian government should ensure that its policing agency:

a. recognises that a victim or survivor’s initial contact with police will be important
in determining their satisfaction with the entire criminal justice response and
in influencing their willingness to proceed with a report and to participate in
a prosecution

b. ensures that all police who may come into contact with victims or survivors of
institutional child sexual abuse are trained to:

i. have a basic understanding of complex trauma and how it can affect people
who report to police, including those who may have difficulties dealing with
institutions or persons in positions of authority (such as the police)

ii. treatanyone who approaches the police to report child sexual abuse with
consideration and respect, taking account of any relevant cultural safety issues

c. establishes arrangements to ensure that, on initial contact from a victim or survivor,
police refer victims and survivors to appropriate support services.
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Encouraging reporting

Police cannot respond to allegations of institutional child sexual abuse unless they know
about those allegations. Given that police are the entry point into the criminal justice system,
reporting to police is usually a necessary first step in obtaining any criminal justice response.

Reporting may be important not only in securing a criminal justice response for the particular
victim or survivor but also in preventing further abuse by the perpetrator.

An important part of the criminal justice system’s response to the issue of child sexual abuse
needs to be directed to encouraging victims, their families, survivors and third parties to report
the abuse to police.

We are satisfied that police should pursue the possible approaches to encourage reporting that
we suggested in the Consultation Paper, including to encourage increased reporting from groups
that are harder to reach, including Aboriginal and Torres Strait Islanders victims and survivors,
survivors who are in prison and survivors who have criminal records.

We are also satisfied that there is likely to be benefit in making explicit reference to the role

of survivor advocacy and support groups, support services and other support people in
encouraging and supporting victims and survivors to report to police. We consider that there is
value in police taking statements from victims and survivors even where the alleged perpetrator
is dead or is otherwise unlikely to be able to be tried.
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Recommendations

4. To encourage reporting of allegations of child sexual abuse, including institutional child
sexual abuse, each Australian government should ensure that its policing agency:

a. takes steps to communicate to victims (and their families or support people where
the victims are children or are particularly vulnerable) that their decision whether
to participate in a police investigation will be respected — that is, victims retain the
right to withdraw at any stage in the process and to decline to proceed further with
police and/or any prosecution

b. provides information on the different ways in which victims and survivors can report
to police or seek advice from police on their options for reporting or not reporting
abuse — this should be in a format that allows institutions and survivor advocacy
and support groups and support services to provide it to victims and survivors

c. makes available a range of channels to encourage reporting, including specialist
telephone numbers and online reporting forms, and provides information about
what to expect from each channel of reporting

d. works with survivor advocacy and support groups and support services, including
those working with people from culturally and linguistically diverse backgrounds
and people with disability, to facilitate reporting by victims and survivors

e. allows victims and survivors to benefit from the presence of a support person of their
choice if they so wish throughout their dealings with police, provided that this will not
interfere with the police investigation or risk contaminating evidence

f.is willing to take statements from victims and survivors in circumstances where the
alleged perpetrator is dead or is otherwise unlikely to be able to be tried.

5. To encourage reporting of allegations of child sexual abuse, including institutional child
sexual abuse, among Aboriginal and Torres Strait Islander victims and survivors, each
Australian government should ensure that its policing agency:

a. takesthe lead in developing good relationships with Aboriginal and Torres Strait
Islander communities

b. provides channels for reporting outside of the community (such as telephone
numbers and online reporting forms).

6. To encourage prisoners and former prisoners to report allegations of child sexual abuse,
including institutional child sexual abuse, each Australian government should ensure
that its policing agency:

a. provides channels for reporting that can be used from prison and that allow
reports to be made confidentially

b. does not require former prisoners to report at a police station.
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Police investigations

We received strong support for the possible principles we suggested in the Consultation Paper
which focus on general aspects of police investigations that are of particular importance or
concern to victims and survivors.

We are satisfied that continuity of staffing in the police response — and effective handovers
where continuity is not possible —and regular and appropriate communication are likely to
be critical aspects of the police response for many victims and survivors.

We are also satisfied that police being non-judgmental and focusing on the credibility of the
complaint rather than focusing only on the credibility of the survivor is important for building
and maintaining trust. This approach is likely to encourage more survivors to report to police
and will be important in ensuring that survivors — particularly prisoners, former prisoners and
Aboriginal and Torres Strait Islander survivors — are not denied the opportunity to pursue a
criminal justice response.

We also indicate our support for the reforms recommended by the Australian Law Reform
Commission and the New South Wales Law Reform Commission in relation to the protections
against disclosing the identity of mandatory reporters.

Royal Commission into Institutional Responses to Child Sexual Abuse
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Recommendations

7. Each Australian government should ensure that its policing agency conducts
investigations of reports of child sexual abuse, including institutional child sexual abuse,
in accordance with the following principles:

a. While recognising the complexity of police rosters, staffing and transfers, police
should recognise the benefit to victims and their families and survivors of continuity
in police staffing and should take steps to facilitate, to the extent possible, continuity
in police staffing on an investigation of a complaint.

b. Police should recognise the importance to victims and their families and survivors
of police maintaining regular communication with them to keep them informed of
the status of their report and any investigation unless they have asked not to be
kept informed.

c. Particularly in relation to historical allegations of institutional child sexual abuse,
police who assess or provide an investigative response to allegations should be
trained to:

i. benon-judgmental and recognise that many victims of child sexual abuse will
go on to develop substance abuse and mental health problems, and some may
have a criminal record

ii. focus on the credibility of the complaint or allegation rather than focusing only
on the credibility of the complainant.

8. State and territory governments should introduce legislation to implement

Recommendation 20-1 of the report of the Australian Law Reform Commission and the
New South Wales Law Reform Commission Family violence: A national legal response
in relation to disclosing or revealing the identity of a mandatory reporter to a law
enforcement agency.
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Investigative interviews for use as evidence in chief

Where the complainant in a child sexual abuse matter is still a child, the prosecution is generally
allowed to use their prerecorded investigative interview, often conducted by police, as some or
all of the complainant’s evidence in chief.

This is likely to assist the complainant by reducing the stress of giving evidence for long periods
in the witness box. It may also improve the quality of the evidence that the complainant gives
because the interview can be conducted quite soon after the abuse is reported to police,
which may be many months before the trial begins.

However, because the prerecorded interview is likely to be used as the complainant’s evidence
in chief, the quality of the interview is crucial. It is likely to constitute most, if not all, of the
prosecution’s direct evidence about the alleged abuse.

We discuss the findings of research we commissioned — An evaluation of how evidence is elicited
from complainants of child sexual abuse (Complainants’ Evidence Research) — on prerecorded
investigative interviews, including what is needed for effective interviewing and the research
findings. The research suggests that there is room for improvement. We also discuss the

skills and training needed for investigative interviewing and problems encountered with the
technical aspects of recording interviews. We also discuss briefly the use of interpreters and
intermediaries in police interviews. This is discussed further in Chapter 30.

We have heard detailed evidence about the effectiveness of investigative interviewing provided
that it is conducted by investigators who have been trained with the appropriate skills in and
understanding of child sexual abuse issues to obtain the best evidence possible.

We have also heard of the benefits which the prerecording of investigative interviews can
have, not just in relation to child witnesses but also, as we have been told in submissions to
the Consultation Paper and in evidence in the public hearing, their potential benefits to other
vulnerable witnesses, including witnesses with disability.

We have heard detailed evidence about the importance of effective training in investigative
interviewing and the benefits in that training being ongoing and based on the actual interviews
being undertaken by police. We consider that training in this area should be ongoing.

We appreciate the work that jurisdictions have commenced to ensure that the technical
standard of prerecorded interviews continues to improve. We also recognise the importance
of these improvements to ensure the best available evidence is led in criminal trials and the
likelihood of any unnecessary and unexpected delays is reduced.

We support the ongoing engagement of interpreters and intermediaries to assist in the
collection of the best evidence available. We discuss this issue further in Chapter 30.
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a.

Recommendation

9. Each Australian government should ensure that its policing agency conducts
investigative interviewing in relation to reports of child sexual abuse, including
institutional child sexual abuse, in accordance with the following principles:

All police who provide an investigative response (whether specialist or generalist)
to child sexual abuse should receive at least basic training in understanding sexual
offending, including the nature of child sexual abuse and institutional child sexual
abuse offending.

All police who provide an investigative response (whether specialist or generalist)
to child sexual abuse should be trained to interview the complainant in accordance
with current research and learning about how memory works in order to obtain the
complainant’s memory of the events.

The importance of video recorded interviews for children and other vulnerable
witnesses should be recognised, as these interviews usually form all, or most, of the
complainant’s and other relevant witnesses’ evidence in chief in any prosecution.

Investigative interviewing of children and other vulnerable witnesses should be
undertaken by police with specialist training. The specialist training should focus on:

i. aspecialist understanding of child sexual abuse, including institutional child
sexual abuse, and the developmental and communication needs of children
and other vulnerable witnesses

ii. skill development in planning and conducting interviews, including use of
appropriate questioning techniques.

Specialist police should undergo refresher training on a periodical basis to ensure
that their specialist understanding and skills remain up to date and accord with
current research.

From time to time, experts should review a sample of video recorded interviews with
children and other vulnerable witnesses conducted by specialist police for quality
assurance and training purposes and to reinforce best-practice interviewing techniques.

State and territory governments should introduce legislation to remove any
impediments, including in relation to privacy concerns, to the use of video recorded
interviews so that the relevant police officer, his or her supervisor and any persons
engaged by police in quality assurance and training can review video recorded
interviews for quality assurance and training purposes. This should not authorise
the use of video recorded interviews for general training in a manner that would
raise privacy concerns.

Police should continue to work towards improving the technical quality of video
recorded interviews so that they are technically as effective as possible in
presenting the complainant’s and other witnesses’ evidence in chief.

Police should recognise the importance of interpreters, including for some
Aboriginal and Torres Strait Islander victims, survivors and other witnesses.

Intermediaries should be available to assist in police investigative interviews
of children and other vulnerable witnesses.
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Police charging decisions

The decision to charge is one of fundamental importance to victims and survivors, police and
the accused. In private sessions, many survivors have told us about their experiences of police
declining to lay charges for various reasons.

We discuss the police decision to charge and the possibility of obtaining charge advice from the
DPP. We also discuss the issue of police declining to pursue charges on the basis that there is no
corroboration of the victim or survivor’s story. Also, in some jurisdictions, it appears that costs
can be awarded against police if the accused is found not guilty, even if there is no suggestion
of wrongdoing on the part of police.

The possible principles we suggested in the Consultation Paper in relation to police charging
decisions, including in relation to corroboration, were well supported in submissions, and we
are satisfied that we should recommend them.

The issue of the risk of costs being awarded against police is more difficult. On balance, we
consider that it is generally preferable that costs only be able to be awarded against the
prosecution — whether police or the DPP — where there has been some failure or wrongdoing
on the part of the prosecution.

We note that, apart from section 401 of the Criminal Procedure Act 2009 (Vic), other legislation
in Victoria and in other jurisdictions generally appears to allow the awarding of costs against
the prosecution only in limited circumstances involving some form of failure or wrongdoing by
police or the prosecution.
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Recommendations

10. Each Australian government should ensure that its policing agency makes decisions in
relation to whether to lay charges for child sexual abuse offences in accordance with the
following principles:

a. Recognising that it is important to complainants that the correct charges be laid as
early as possible so that charges are not significantly downgraded at or close to trial,
police should ensure that care is taken, and that early prosecution advice is sought,
where appropriate, in laying charges.

b. In making decisions about whether to charge, police should not:

i. expector require corroboration where the victim or survivor’s account does
not suggest that there should be any corroboration available

ii. rely onthe absence of corroboration as a determinative factor in deciding
not to charge, where the victim or survivor’s account does not suggest that
there should be any corroboration available, unless the prosecution service
advises otherwise.

11. The Victorian Government should review the operation of section 401 of the Criminal
Procedure Act 2009 (Vic) and consider amending the provision to restrict the awarding
of costs against police if it appears that the risk of costs awards might be affecting police
decisions to prosecute. The government of any other state or territory that has similar
provisions should conduct a similar review and should consider similar amendments.

Police responses to reports of historical child sexual abuse

One of the areas in which police responses may differ is in responses to child sexual abuse

that is reported when the victim is a child and to child sexual abuse reported by an adult
complainant. Apart from Victoria, states and territories generally focus their specialist response
on children who report child sexual abuse. Adult reports of historical child sexual abuse are
more often dealt with through general police responses.

Some submissions in response to the Consultation Paper and evidence in Case Study 46
suggested that some adults who report historical child sexual abuse may be less satisfied with
the police response than children who have access to specialist responses.

It is clear to us that many adult survivors of child sexual abuse in an institutional context

have particular needs for information, reassurance and support in relation to police responses.
It seems likely that many adult survivors of child sexual abuse in other contexts may share some
or all of these needs.

28 Criminal Justice Executive Summary and Parts | - I



A document specifically addressed to victims and survivors reporting historical allegations

of child sexual abuse can help to encourage and support those victims and survivors to make
decisions about whether to report to police and whether to remain in the criminal justice
process. Importantly, it can also serve as a reminder to the police officers who are involved
in providing the police response about the particular needs of these victims and survivors.
While such a reminder may not be needed in specialist responses, we are satisfied from
what we have been told that it is likely to be of assistance when a police response is not
provided by specialist police.

Recommendation

12. Each Australian government should ensure that, if its policing agency does not provide
a specialist response to victims and survivors reporting historical child sexual abuse,
its policing agency develops and implements a document in the nature of a ‘guarantee
of service” which sets out for the benefit of victims and survivors — and as a reminder
to the police involved — what victims and survivors are entitled to expect in the police
response to their report of child sexual abuse. The document should include information
to the effect that victims and survivors are entitled to:

a. be treated by police with consideration and respect, taking account of any relevant
cultural safety issues

b. have their views about whether they wish to participate in the police
investigation respected

c. be referred to appropriate support services

d. contact police through a support person or organisation rather than contacting
police directly if they prefer

e. have the assistance of a support person of their choice throughout their dealings
with police unless this will interfere with the police investigation or risk
contaminating evidence

f.  have their statement taken by police even if the alleged perpetrator is dead

g. be provided with the details of a nominated person within the police service for
them to contact

h. be kept informed of the status of their report and any investigation unless they do
not wish to be kept informed

i. have the police focus on the credibility of the complaint or allegations rather than
focusing only on the credibility of the complainant, recognising that many victims
of child sexual abuse will go on to develop substance abuse and mental health
problems, and some may have a criminal record.

Royal Commission into Institutional Responses to Child Sexual Abuse
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Police responses to reports of child sexual abuse made by people
with disability

People with Disability Australia (PWDA) submitted that children and adults with disability have
substantial problems in seeking to report to police and that these must be addressed. PWDA
identified the issues as including:

- police not taking a report, which may be because police doubt the ability of the person
with disability to tell the truth or that their report will lead to a conviction

« alack of adequate and appropriate emotional and disability support to make a report

«  police taking the word of disability service providers above the word of a victim
with disability

- police not prioritising investigation of allegations that people with disability make

+  police not proceeding with charges where people with disability are victims and
witnesses, perhaps due to an assumption that a conviction is unlikely.

Children with disability may face a higher risk of sexual abuse in institutional contexts, and
children and adults with disability face particular barriers as complainants of child sexual abuse
in the criminal justice system. Given these factors, we are satisfied that we should make a further
recommendation in relation to the police response to victims and survivors with disability.
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Recommendation

13. Each Australian government should ensure that its policing agency responds to victims
and survivors with disability, or their representatives, who report or seek to report child
sexual abuse, including institutional child sexual abuse, to police in accordance with the
following principles:

a. Police who have initial contact with the victim or survivor should be non-judgmental
and should not make any adverse assessment of the victim or survivor’s credibility,
reliability or ability to make a report or participate in a police investigation or
prosecution because of their disability.

b. Police who assess or provide an investigative response to allegations made by
victims and survivors with disability should focus on the credibility of the complaint
or allegation rather than focusing only on the credibility of the complainant, and
they should not make any adverse assessment of the victim or survivor’s credibility
or reliability because of their disability.

c. Police who conduct investigative interviewing should make all appropriate
use of any available intermediary scheme, and communication supports,
to ensure that the victim or survivor is able to give their best evidence in the
investigative interview.

d. Decisions in relation to whether to lay charges for child sexual abuse offences
should take full account of the ability of any available intermediary scheme, and
communication supports, to assist the victim or survivor to give their best evidence
when required in the prosecution process.
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Police responses and institutions

The issues discussed in Chapter 8 arise in relation to police responses to child sexual abuse
generally, including institutional child sexual abuse. On these issues, the police response
to institutional child sexual abuse is likely to be similar to the police response to other child
sexual abuse.

In Chapter 9 we discuss some features of institutional child sexual abuse that may call for
a different or additional police response.

Police communication and advice

In many cases involving allegations of institutional child sexual abuse, a response will be sought
or required from both police and the institution. This is particularly so in cases of ‘current
allegations’ of institutional child sexual abuse, where the alleged perpetrator is or has recently
been working or volunteering at the institution.

These allegations are likely to raise particular concerns for police and child protection agencies,
the institution, the parents of children involved in the institution, and the broader community.
The institutional setting may have provided the alleged perpetrator with access to many children.
Therefore, there may be concern about how to identify all affected children and to respond
urgently and appropriately to their needs and the needs of others involved with the institution.

Case Study 2 on the YMCA NSW'’s response to the conduct of Jonathan Lord is a particularly
relevant example. We discuss the issues of what assistance institutions, victims, families and the
broader community require from police and what assistance police can provide. We also discuss
potential limitations that privacy and defamation laws and legislation protecting the identity of
the accused may place on what institutions and police can disclose.

We discuss current guidance to police for providing assistance. The NSW Police Force has

adopted Standard Operating Procedures for Employment Related Child Abuse Allegations (NSW
SOPS). The NSW SOPS guide the police and institutions on the information and assistance police
can provide to institutions where a current allegation of institutional child sexual abuse is made.

We discuss current police approaches to police communication and assistance to victims,
families and the broader community in a number of jurisdictions. We also discuss current
guidance to police for providing assistance. In New South Wales, the Department of Family
and Community Services, NSW Health and the NSW Police Force have adopted the Joint
Investigation Response Team (JIRT) Local Contact Point Protocol. The primary objective of the
protocol is the provision of information and support to parents and concerned community
members where there are allegations of child sexual abuse involving an institution.
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We are satisfied that the following general elements should inform police responses and
responses by institutions:

« The police response should take priority. The institution should not take any steps in
response, including in relation to the alleged perpetrator, without consulting police
and attempting to agree with police on the appropriate approach. If institutions have
immediate risk management concerns, they should discuss with police how these can
best be addressed without interfering with the police investigation.

«  Police should provide reasonable assistance to the institution, including in relation
to identifying an appropriate contact officer and discussing with the institution what
steps it should or should not take in responding to an allegation while the police are
investigating. The institution should provide all appropriate assistance to the police as
requested by the police. Subject to the needs of the police investigation, cooperation
between the police and the institution should be ongoing as required throughout the
police response.

+ Police and institutions should recognise that staff and volunteers involved in the
institution, children, parents and the broader community are likely to seek information
about current allegations. Police and the institution should cooperate to ensure that
communication with these groups is appropriate, giving priority to the needs of the
police in conducting the investigation but also recognising the legitimate needs of
these groups to know what is happening and to consider taking protective action
in relation to other children.

- If the institution has legitimate concerns about its ability to communicate relevant
information — for example, because of privacy or defamation concerns — the police
(or the child protection agency if it is involved) should consider communicating the
information if the communication is reasonably required for law enforcement or child
protection purposes or is otherwise appropriate.

- Any communication, whether by police, child protection or the institution, should be
done in compliance with any applicable laws, including any restrictions in relation to
the disclosure of the identity of an alleged victim or offender.

< Once the police response is concluded, particularly if it does not result in the laying
of charges, the institution may need to pursue its own investigatin of the allegations.
In these circumstances, police should identify and discuss with the institution whether
they are able to provide the institution with any information obtained in the police
investigation that would assist the institution in pursuing its investigation. The ability
of the police to share information with the institution may be affected by any information-
sharing legislation in the relevant state or territory. We will make recommendations in
relation to information sharing in our final report. Police and the institution should try to
avoid the need for the institution to duplicate steps already taken by the police, particularly
in relation to interviewing victims and other affected parties.
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We are also satisfied that police agencies should develop procedures and protocols to address
these general elements in detail and as appropriate for the particular state or territory.
Experience in New South Wales demonstrates that procedures and protocols should be kept
under review and should be updated, as experience demonstrates that they can be improved.

Recommendations

14. In order to assist in the investigation of current allegations of institutional child sexual
abuse, each Australian government should ensure that its policing agency:

a. develops and keeps under review procedures and protocols to guide police and
institutions about the information and assistance police can provide to institutions
where a current allegation of institutional child sexual abuse is made

b. develops and keeps under review procedures and protocols to guide the police,
other agencies, institutions and the broader community on the information and
assistance police can provide to children and parents and the broader community
where a current allegation of institutional child sexual abuse is made.

15. The New South Wales Standard Operating Procedures for Employment Related Child
Abuse Allegations and the Joint Investigation Response Team Local Contact Point Protocol
should serve as useful precedents for other Australian governments to consider.

Blind reporting to police

‘Blind reporting’ refers to the practice of reporting to police information about an allegation
of child sexual abuse without giving the alleged victim’s name or other identifying details.
The information reported typically would include the identity of the alleged offender and the
circumstances of the alleged offence, to the extent they were known.

Blind reporting arises in relation to institutional child sexual abuse in particular because
institutions and survivor advocacy and support groups may receive many allegations of abuse
that include the victim or survivor’s details. Institutions may face issues of whether to provide a
victim’s details to police even if the victim does want their details to be provided, and the police
may have to determine how to respond to any blind reports.

The issues of reporting and blind reporting raise a number of potentially competing objectives
and different perspectives, including:

« the desire to encourage victims and survivors of child sexual abuse to disclose their
abuse so that they can receive any necessary support, including therapeutic and other
support services and potentially compensation
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« the desire to recognise and respect the wishes of victims and survivors so that it is their
decision whether and to whom they disclose their abuse

- the desire to maximise reporting to police of child sexual abuse so that criminal
investigations can be conducted and alleged perpetrators can be prosecuted

« the desire to maximise the provision of information to police and other regulatory
authorities about child sexual abuse so that any available regulatory measures can
be taken to keep children safe.

The issue of blind reporting is very closely linked to the issue of reporting offences, which we
discuss in Chapter 16.

In Chapter 16, we recommend the introduction of a failure to report offence targeted at
institutions. If the failure to report offence we recommend is implemented, there were still

be circumstances in which institutions and survivor advocacy and support groups receive
allegations of institutional child sexual abuse that they are not obliged by law to report to police.
Therefore, the issue of blind reporting remains relevant.

We consider that it is necessary to recognise the competing concerns that inform the different
views that interested parties express on blind reporting. Making a blind report can enable

an institution or survivor advocacy and support group to provide police with information
while respecting the wishes of survivors and not discouraging them from coming forward to
seek support. However, making a blind report can also leave institutions in particular open to
criticism that they have discouraged survivors from consenting to police reports and that they
have been motivated by a desire to protect the institution rather than to respect the wishes
of survivors.

We do not want to see institutions or survivor advocacy and support groups adopting an
approach that might discourage or prevent some survivors from coming forward to seek
support. There is a risk that an absolute policy against blind reporting might do this. However,
we also recognise that the conflict of interest and power imbalance between an institution and
survivor may make institutions reluctant to continue to make blind reports, preferring instead
to report everything to the police so that they cannot face accusations of hiding abuse or
discouraging reports by survivors.

Regardless of their views on blind reporting, we consider that institutions and survivor advocacy
and support groups should:

«  be clear that, where the law requires reporting to police, child protection or another
agency, the institution or group or its relevant staff member or official will report
as required
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- develop and adopt clear guidelines for what the institution or group will do in relation
to allegations, reports or disclosures it receives that it is not required by law to report
to police, child protection or another agency.

If the relevant institution or survivor advocacy and support group adopts a policy that does
not require full reporting to police, we consider that blind reporting is preferable to not
reporting at all. We also consider that police should ensure that they review any blind reports
they receive and that they are available as intelligence in relation to any current or subsequent
police investigations.

We are encouraged by the experiences recounted by many interested parties that most if not
all survivors have become willing over time and with support to have a full report made to
police even if the report is made on the basis that the survivor does not wish to be contacted by
police. We are also encouraged by accounts of survivors being willing to speak to police if police
inform their counsellor or other support worker that police are investigating the same alleged
perpetrator or institution.
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Recommendations

16.

17.

18.

19.

20.

In relation to blind reporting, institutions and survivor advocacy and support
groups should:

a. beclear that, where the law requires reporting to police, child protection or another
agency, the institution or group or its relevant staff member or official will report
as required

b. develop and adopt clear guidelines to inform staff and volunteers, victims and their
families and survivors, and police, child protection and other agencies as to the
approach the institution or group will take in relation to allegations, reports or
disclosures it receives that it is not required by law to report to police, child
protection or another agency.

If a relevant institution or survivor advocacy and support group adopts a policy of
reporting survivors’ details to police without survivors’ consent — that is, if it will not
make blind reports — it should seek to provide information about alternative avenues
for a survivor to seek support if this aspect of the institution or group’s guidelines is not
acceptable to the survivor.

Institutions and survivor advocacy and support groups that adopt a policy that they
will not report the survivor’s details without the survivor’s consent should make a blind
report to police in preference to making no report at all.

Regardless of an institution or survivor advocacy and support group’s policy in relation
to blind reporting, the institution or group should provide survivors with:

a. information to inform them about options for reporting to police

b. support to report to police if the survivor is willing to do so.

Police should ensure that they review any blind reports they receive and that they are
available as intelligence in relation to any current or subsequent police investigations.
If it appears that talking to the survivor might assist with a police investigation, police
should contact the relevant institution or survivor advocacy and support group, and
police and the institution or group should cooperate to try to find a way in which the
survivor will be sufficiently supported so that they are willing to speak to police.
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Child sexual abuse offences

In Chapter 10, we outline some key developments in child sexual abuse offences since the
1980s and recent amendments to child sexual abuse offences during the life of the Royal
Commission. We also discuss some current reform processes and general issues relating to
offences that were raised in submissions in response to the Consultation Paper.

Persistent child sexual abuse offences

One of the difficulties in successfully prosecuting child sexual abuse offences arises from the
need to provide details — called ‘particulars’ — of the alleged abuse with which the alleged
perpetrator will be charged.

The accused is entitled to a fair trial, which includes knowing the case against him or her.
However, it is often difficult for victims or survivors to give adequate or accurate details of
the offending against them because:

« young children may not have a good understanding of dates, times and locations
or an ability to describe how different events relate to each other across time

- delay in reporting may cause memories to fade or events to be (wrongly) attributed
to a particular time or location when they in fact occurred earlier or later, or at
another location

- the abuse may have occurred repeatedly and in similar circumstances, so the
victim or survivor is unable to describe specific or distinct occasions of abuse.

States and territories have tried to address at least some of these concerns by introducing
persistent child sexual abuse offences. Generally, these offences require proof of a minimum
number (either two or three) of unlawful sexual acts over a minimum number of days.

However, it is not clear that these offences have adequately addressed these concerns.

In particular, there may still be significant problems in what are arguably some of the worst
cases, where a child has been repeatedly and extensively abused over a period of time and
they cannot identify individual occasions of abuse.

We trace the development of persistent child sexual abuse offences in the states and territories
and how they have been amended over time.
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In most jurisdictions, the offence continues to require proof of the occurrence of at least a
minimum number of unlawful sexual acts. However, Queensland has adopted an offence which
focuses on the maintenance of an unlawful sexual relationship rather than particular unlawful
sexual acts. In order to convict, the jury must be satisfied that there was more than oneunlawful
sexual act over a period of time. However, the jurors do not have to agree on the same unlawful
sexual acts.

The Queensland form of the offence appears to overcome the main difficulty in the offence
as it applies in other states and territories.

An additional modification in South Australia and Tasmania allows the offence in those
jurisdictions to apply to unlawful sexual acts that were committed before the offence was
introduced. This means that the offence can be used in historical cases.

We also discuss the course of conduct charge introduced in Victoria in 2015. This enables a
particular offence to be charged on the basis that it was part of a course of conduct. It may
assist where the complainant is unable to distinguish particular occasions of offending from
each other.

We outline the features of memory for recurring events identified in the Memory Research.
The Memory Research and our roundtable discussions confirm the importance of there being
an offence that can be prosecuted without requiring particularisation that is inconsistent with
the ways in which complainants are likely to be able to remember the child sexual abuse they
suffered, particularly where there were repeated occasions of abuse.

Commissioners agree with the concern identified in a recent South Australian Court of Criminal
Appeal decision that it is a ‘perverse paradox that the more extensive the sexual exploitation of
a child, the more difficult it can be proving the offence’.

Commissioners are satisfied that there needs to be an offence in each jurisdiction that
will enable repeated but largely indistinguishable occasions of child sexual abuse to be
charged effectively.

We consider that the Queensland offence, in making the actus reus the relationship rather than
the individual occasions of abuse, provides the best opportunity to charge repeated or ongoing
child sexual abuse in a manner that is more consistent with the sort of evidence a complainant

is more likely to be able to give.

Following another recent decision of the South Australian Court of Criminal Appeal, it might be
thought that the South Australian offence is essentially as effective as the Queensland offence.
However, we do not consider that it is likely to be as effective as the Queensland offence
because of its requirement for extended jury unanimity. The Queensland offence expressly
removes the requirement for the jury to agree on the same occasions of abuse —in Queensland,
the jury is required only to agree that the accused maintained the unlawful sexual relationship.
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We consider that the Queensland offence can be improved upon by giving it retrospective
operation. The retrospective operation would allow the offence to apply only to conduct that
was unlawful at the time it was committed, and the only change would be to the way in which
it can be charged. This is likely to be important given what we know about delays in reporting
child sexual abuse, including institutional child sexual abuse.

Where the new offence is charged retrospectively, we consider that, on sentencing, regard
should be had to the maximum penalty for the earlier individual offences or any earlier
persistent child sexual abuse offence that might have applied.

In relation to the Victorian course of conduct charge, the Victorian Government suggested that
it might be most effective to have both the Queensland offence and the Victorian course of
conduct charge so that the prosecution could choose which one to use on a case-by-case basis
and having regard to the evidence that was available in the case. We see no difficulty with this
approach. Equally, we see no difficulty with the two or more unlawful sexual acts each being
particularised as courses of conduct for the purposes of the Queensland offence.

We obtained the assistance of the New South Wales Parliamentary Counsel’s Office to draft
an offence provision based on the Queensland offence but incorporating the changes we
recommend. The draft provision is discussed in Chapter 11 and set out in full in Appendix H.
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Recommendations

21. Each state and territory government should introduce legislation to amend its persistent
child sexual abuse offence so that:

a. the actus reus is the maintaining of an unlawful sexual relationship
b. an unlawful sexual relationship is established by more than one unlawful sexual act

c. the trier of fact must be satisfied beyond reasonable doubt that the unlawful sexual
relationship existed but, where the trier of fact is a jury, jurors need not be satisfied
of the same unlawful sexual acts

d. the offence applies retrospectively but only to sexual acts that were unlawful at the
time they were committed

e. on sentencing, regard is to be had to relevant lower statutory maximum penalties if
the offence is charged with retrospective application.

22. The draft provision in Appendix H provides for the recommended reform. Legislation to
the effect of the draft provision should be introduced.

23. State and territory governments (other than Victoria) should consider introducing
legislation to establish legislative authority for course of conduct charges in relation
to child sexual abuse offences if legislative authority may assist in using course of
conduct charges.

24. State and territory governments should consider providing for any of the two or more
unlawful sexual acts that are particularised for the maintaining an unlawful sexual
relationship offence to be particularised as courses of conduct.

Grooming offences

We discuss grooming offences in Chapter 12. ‘Grooming’ refers to a preparatory stage of child
sexual abuse, where an adult gains the trust of a child (and, perhaps, other people of influence
in the child’s life) in order to take sexual advantage of the child.

Many survivors have told us of their experiences of being groomed for sexual abuse. In many
cases, this occurred in a period well before grooming was recognised as a criminal offence.

In a number of our public hearings, we have heard evidence of grooming behaviours by alleged
perpetrators and convicted offenders. We have also heard evidence of parents being groomed in

order to facilitate the perpetrators’ access to their children without raising the parents’ suspicions.

All Australian jurisdictions have offences in relation to grooming.
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The current grooming offences broadly take three different forms as follows:

« Online and electronic grooming offences: These offences focus on conduct involving
online or other electronic communication.

« A specific conduct grooming offence: This offence, in New South Wales only, focuses
on specific conduct such as sharing indecent images or supplying the victim with drugs
or alcohol.

+ Broad grooming offences: These offences criminalise any conduct that aims to groom
a child for later sexual activity.

The broadest grooming offences are in Victoria and Queensland. South Australia and Tasmania
also have broad grooming offences, although they cover communication rather than explicitly
referring to any conduct.

In 2014, Victoria introduced a broad grooming offence based on the recommendations of the
Victorian Parliament Family and Community Development Committee report Betrayal of trust:
Inquiry into the handling of child abuse by religious and other non-government organisations
(Betrayal of Trust report). The offence covers any words or conduct, and it covers both the
grooming of the child and the grooming of a person who has care or supervision of, or authority
over, the child.

The Queensland offence was introduced in 2013, and it is similarly broad in terms of covering
any conduct. However, it only covers conduct in relation to the child.

The issue in relation to grooming offences is whether there is benefit in having broader
grooming offences, even though they are likely to be very difficult to prove in circumstances
beyond the narrower online or specific grooming offences.

What makes apparently innocent behaviour become grooming behaviour is the intention of the
person engaging in the behaviour. The difficulty for the criminal law is identifying the person’s
unlawful intention in the context of apparently innocent behaviour.

Online communication with sexualised content, or the provision of sexually explicit material,
tends to be easier to charge and prosecute as grooming because there is a record of the online
communication or explicit material and there is unlikely to be an innocent explanation for it.

Other behaviour is more difficult to prosecute, at least in the absence of a substantive
child sexual abuse offence being committed following grooming. It is much more difficult
to distinguish between innocent and unlawful behaviour where the behaviour is not
explicitly sexualised.
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Based on what we have heard throughout our consultations, including in submissions in
response to the Consultation Paper and in evidence in Case Study 46, we have concluded that
there are at least educative benefits in the broader grooming offence, even if it is more often
prosecuted in the narrower circumstances of online and other electronic grooming, including
police ‘stings’.

In recommending a broader grooming offence, we do not anticipate that it will be charged
frequently outside of the circumstances to which the narrower offences would apply,
particularly online and electronic grooming offences.

We consider that a broader grooming offence could help to emphasise the wrongfulness of
grooming behaviour, which should perform an educative function for institutions, their staff,
parents, children and the broader community. A broader grooming offence also provides the
criminal law context for institutional codes of conduct. These codes would prohibit conduct that
is risky, in the sense that it creates the opportunity for abuse, rather than taking the narrower
criminal law focus on intention.

We also consider that there is merit in adopting a broader grooming offence that includes
persons other than the child, as the Victorian offence does. Again, we do not anticipate that the
offence of grooming persons other than the child would be charged often, and particularly not
in the absence of contact offences. However, extending the grooming offence in this way would
recognise the damage grooming behaviour can do to those around a child.

We do not consider it necessary to recommend any particular form of grooming offence.
However, we consider that other jurisdictions could usefully draw on the Victorian approach
generally, and particularly in relation to including the grooming of persons other than the child,
and on the Queensland approach.

Recommendations

25. To the extent they do not already have a broad grooming offence, each state and
territory government should introduce legislation to amend its criminal legislation
to adopt a broad grooming offence that captures any communication or conduct
with a child undertaken with the intention of grooming the child to be involved in
a sexual offence.

26. Each state and territory government (other than Victoria) should introduce legislation
to extend its broad grooming offence to the grooming of persons other than the child.
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Position of authority offences

We discuss position of authority offences in Chapter 13. Institutional child sexual abuse often
involves perpetrators who are in a position of authority in relation to their victim or victims.
For example, foster parents who abuse their foster children, teachers who abuse their students
and priests who abuse children in their congregations are in positions of authority in relation
to their victims.

Many current child sexual abuse offences recognise the particular seriousness of abuse by
a person in a position of authority in two ways:

- by including position of authority as an ‘aggravating’ factor that is recognised as making
the commission of an offence worse and that attracts a higher maximum penalty

« by creating offences in relation to older children who are above the age of consent
such that, even if they ‘consent’, sexual contact with a child by a person in authority
will be an offence.

However, Queensland and Tasmania have not introduced specific offences in relation to older
children who are above the age of consent. Rather, they have essentially provided that, where
‘consent’ is obtained by the exercise of authority, consent will be vitiated.

We discuss a number of cases that illustrate differences between jurisdictions in their position of
authority offences and some of the difficulties that can arise. These cases cause us some concern.

Position of authority offences are designed to protect young people, often from themselves.
We have no hesitation in saying that a schoolteacher should not engage in any sexual conduct
with his or her 16- or 17-year-old students. We do not see what evidence of ‘abuse’ —in the
sense of misuse — or ‘exercise’ of authority should be needed beyond the existence of the
relationship of authority.

We discuss the different definitions of relationships of ‘special care’ or authority and defences
adopted in New South Wales and Victoria.

We are satisfied that jurisdictions should review their position of authority offences to ensure
that they are effective in protecting young people.
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Recommendations

27. State and territory governments should review any position of authority offences
applying in circumstances where the victim is 16 or 17 years of age and the offender
is in a position of authority (however described) in relation to the victim. If the offences
require more than the existence of the relationship of authority (for example, that it be
‘abused’ or ‘exercised’), states and territories should introduce legislation to amend the
offences so that the existence of the relationship is sufficient.

28. State and territory governments should review any provisions allowing consent to be
negatived in the event of sexual contact between a victim of 16 or 17 years of age and
an offender who is in a position of authority (however described) in relation to the
victim. If the provisions require more than the existence of the relationship of authority
(for example, that it be ‘abused’ or ‘exercised’), state and territory governments should
introduce legislation to amend the provisions so that the existence of the relationship
is sufficient.

29. If there is a concern that one or more categories of persons in a position of authority
(however described) may be too broad and may catch sexual contact which should
not be criminalised when it is engaged in by such persons with children above the age
of consent, state and territory governments could consider introducing legislation to
establish defences such as a similar-age consent defence.

Limitation periods and immunities

Historically, some child sexual abuse offences have been subject to a limitation period.

The limitation period imposes a maximum period from the date of the alleged offence during
which a prosecution may be brought. If that time limit has expired, the offence essentially
lapses and it is too late to prosecute.

A number of jurisdictions have repealed limitation periods and have revoked any immunity for
a perpetrator that might already have arisen under a limitation period before it was repealed.

Although we understand that there are very few limitation periods that still apply to child sexual
abuse offences, we remain of the view that any remaining limitation periods for charging child
sexual abuse offences should be removed and the removal should have retrospective effect.
However, this removal should not revive any sexual offences that are no longer in keeping

with community standards — for example, offences that targeted homosexuality, which has
been decriminalised.
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Limitation periods and immunities are arbitrary barriers to prosecutions, particularly given the
lengthy periods of delay associated with the reporting of child sexual abuse. They can only work
injustice against survivors.

Removing limitation periods and immunities does not operate unfairly against alleged
perpetrators, as they retain the right to seek the court’s assistance, particularly through staying
proceedings, to protect against any abuse of process or in circumstances where they cannot
receive a fair trial.

Recommendations

30. State and territory governments should introduce legislation to remove any remaining
limitation periods, or any remaining immunities, that apply to child sexual abuse
offences, including historical child sexual abuse offences, in a manner that does not
revive any sexual offences that are no longer in keeping with community standards.

31. Without limiting recommendation 30, the New South Wales Government should
introduce legislation to give the repeal of the limitation period in section 78 of the
Crimes Act 1900 (NSW) retrospective effect.

Third-party offences

In Chapter 15, we introduce issues in relation to third-party offences. Institutional child sexual
abuse particularly (although not exclusively) raises the issue of whether third parties — that is,
persons other than the perpetrator of the abuse — should have some criminal liability for their
action or inaction in respect of the abuse.

Third-party offences raise the difficult issue of whether what could fairly easily be identified as
a moral duty — to report child sexual abuse to police and to protect a child from sexual abuse —
should become a legal obligation, breach of which would be punishable under the criminal law.

The criminal law generally imposes negative duties which require a person to refrain from doing
an act.

However, there are good reasons for the criminal law to impose positive obligations on third
parties to act in relation to child sexual abuse. For example:

- ltis often very difficult for the victim to disclose or report the abuse at the time or
even reasonably soon after it occurred. We know that many victims and survivors do
not report the abuse until years, and even decades, later and some never disclose or
report. If persons other than the victim do not report, the abuse — and the perpetrator
— may go undetected for years.
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< Children are likely to have fewer opportunities and less ability to report the abuse to
police or to take effective steps to protect themselves, leaving them particularly in
need of the active assistance and protection of adults.

« Perhaps more so than with other serious criminal offences, those who commit child
sexual abuse offences may have multiple victims and may offend against particular
victims over lengthy periods of time. A failure to report abuse or to protect the child
may leave the particular child exposed to repeated abuse over time and may expose
other children to abuse. The impact of child sexual abuse on individual victims may
be lifelong, and the impact on their families and the broader community may continue
into subsequent generations.

+  The most effective deterrent through the criminal law may be the risk of detection.
Promoting the earliest possible reporting should increase the likelihood of detection,
regardless of whether a successful prosecution follows. If would-be perpetrators
perceive that there is a real risk of being caught, they may be deterred from offending.

We discuss a number of examples from our case studies which reveal circumstances where

abuse was not reported or where steps were not taken to protect children and in some cases
raise broader cultural issues.

Failure to report

In Chapter 16 we discuss reporting offences, which have received recent attention in relation

to institutional child sexual abuse. Our particular interest is whether and how such offences
should apply to institutional child sexual abuse and particularly whether institutions, or officers
of institutions, should be subject to reporting obligations backed by Crimes Act or Criminal Code
offences. Reporting offences also raise the issue of whether there should be any exemption
from a requirement to report information received in religious confessions. We address this
issue in Chapter 16.

We briefly outline the regulatory context, including mandatory reporting and reportable
conduct obligations, before turning to criminal law offences in relation to reporting.

The common law offence of misprision of felony has been abolished in all Australian
jurisdictions. However, in 1990, New South Wales replaced misprision of felony with the offence
of ‘concealing serious indictable offence’ in section 316(1) of the Crimes Act 1900 (NSW).

The New South Wales offence in section 316(1) requires a person who knows or believes that:

+ aserious indictable offence has been committed

« he or she has information which might be of material assistance in securing the
apprehension or prosecution or conviction of the offender for it,
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to bring the information to the attention of the police or other appropriate authority. It is an
offence to fail to do this without reasonable excuse.

The New South Wales offence has been subject to criticism. The New South Wales Law Reform
Commission unanimously recommended that section 316(1) be repealed, with a minority
recommending that it be repealed and replaced with a new provision. The New South Wales
Police Integrity Commission also concluded that there was an urgent need for section 316(1)
to be reconsidered, including whether it should be repealed or substantially amended.

Victoria introduced a new offence in 2014 under section 327 of the Crimes Act 1958 (Vic).
Under section 327(2), an adult who has information that leads them to form a reasonable belief
that a ‘sexual offence’ has been committed in Victoria against a child by another adult must
disclose that information to a police officer as soon as it is practicable to do so, unless they

have a reasonable excuse for not doing so.

There are a number of exceptions to the obligation to report.

In particular, a person does not commit the offence if their information came directly or indirectly
from the victim, the victim was of or over the age of 16 years at the time of providing the
information and the victim requested that the information not be disclosed. This exception would
prevent an obligation to disclose arising in circumstances where an adult victim, or a child victim
who is 16 years or older, discloses abuse to an institution and asks that it not be disclosed.

There is also an exception where the person comes into possession of the information when
they are a child. This exception would prevent an obligation to disclose arising for child victims
themselves or for other children who witnessed or otherwise gained knowledge about abuse.

The Victorian offence in section 327 was discussed at our public roundtable on reporting
offences, and we discuss its development and some of the issues that arose in relation to it.

We outline the privileges that may currently apply to religious confessions.

Before discussing a criminal offence, we consider it important to make clear that persons who
know or suspect that a child is being or has been sexually abused in an institutional context
should report this to police — not necessarily as a legal obligation enforced by a criminal offence
but because it is moral and ethical to do so. Child sexual abuse is a crime and it should be
reported to police. There should be no doubt that police are the correct agency to which child
sexual abuse should be reported.

Recommendation

32. Any person associated with an institution who knows or suspects that a child is being
or has been sexually abused in an institutional context should report the abuse to police
(and, if relevant, in accordance with any guidelines the institution adopts in relation to
blind reporting under recommendation 16).
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Turning to the issue of a criminal offence, we are satisfied that there are good reasons for
the criminal law to impose obligations on third parties to report to police in relation to child
sexual abuse.

These reasons recognise the great harm that child sexual abuse can cause to victims. The impact
of child sexual abuse on individual victims may be lifelong, and the impact on their families

and the broader community may continue into subsequent generations. These reasons also
recognise that, unlike other categories of crime, child sexual abuse is often not reported and
stopped at the time of the abuse because the child victims face such difficulties in disclosing

or reporting the abuse. When a perpetrator is not discovered and stopped from abusing a child,
they may continue to abuse that child and other children.

We have concluded that we should recommend a failure to report offence targeted at institutions.

Our main concern in reaching this conclusion has been to identify a sufficiently lower standard
of knowledge or belief to ensure that the sorts of allegations that a number of our case studies
have revealed, and which were not reported to police, would be required to be reported to
police in order to avoid committing the offence.

A significant difficulty with relying on the approaches adopted in section 316(1) of the Crimes
Act 1900 (NSW) or section 327 of the Crimes Act 1958 (Vic) is that it must be proved that the
accused had actual knowledge or in fact believed that the abuse occurred. If the accused did
not witness the abuse and denies belief of any report or allegation made about it, it will be
very difficult to prove the offence.

Drawing on the offence recommended by the Cummins Inquiry, we consider that the offence
should apply if a relevant person at the institution:

« knows or suspects that a child is being or has been sexually abused or

« should have suspected that a child is being or has been sexually abused (on the
basis that a reasonable person in their circumstances would have suspected),

by a person associated with the institution.

The standard of ‘should have suspected’ requires a person to report where a reasonable person
in the same circumstances as the person would have suspected. It allows for consideration

of what the person knew — both inculpatory and exculpatory — and asks whether, with that
knowledge and in those circumstances, a reasonable person would have suspected. In line

with the standard of criminal negligence, the offence would be committed on the basis that a
suspicion should have been formed only where there is a great falling short of what would be
expected of a reasonable person.

We appreciate that this would impose criminal liability for failure to report a suspicion that the
person did not form.
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However, we are satisfied that this is a necessary step to take, particularly in light of the
evidence we have heard from a number of senior representatives of institutions effectively
denying that they had any knowledge or had formed any belief or suspicion of abuse being
committed in circumstances where their denials are very difficult to accept.

We consider that creating an offence of failing to report where the person should have suspected
abuse will also assist to overcome any conflict between the institutional representative’s duty to
report and their interest in seeking to protect the reputation of the institution.

We discuss in detail how we think the various aspects of the offence should be framed,
including in relation to how it should apply to knowledge that has been gained or suspicions
that have already been formed before the failure to report offence commences.

Recommendation

33. Each state and territory government should introduce legislation to create a criminal
offence of failure to report targeted at child sexual abuse in an institutional context
as follows:

a. The failure to report offence should apply to any adult person who:

i. isan owner, manager, staff member or volunteer of a relevant institution
—this includes persons in religious ministry and other officers or personnel
of religious institutions

ii. otherwise requires a Working with Children Check clearance for the purposes
of their role in the institution

but it should not apply to individual foster carers or kinship carers.

b. The failure to report offence should apply if the person fails to report to police
in circumstances where they know, suspect, or should have suspected (on the basis
that a reasonable person in their circumstances would have suspected and it was
criminally negligent for the person not to suspect), that an adult associated with the
institution was sexually abusing or had sexually abused a child.

c. Relevant institutions should be defined to include institutions that operate facilities
or provide services to children in circumstances where the children are in the care,
supervision or control of the institution. Foster and kinship care services should be
included (but not individual foster carers or kinship carers). Facilities and services
provided by religious institutions, and any services or functions performed by
persons in religious ministry, should be included.
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d. Ifthe knowledge is gained or the suspicion is or should have been formed after the
failure to report offence commences, the failure to report offence should apply if
any of the following circumstances apply:

i.  Achild to whom the knowledge relates or in relation to whom the suspicion is or
should have been formed is still a child (that is, under the age of 18 years).

ii. The person who is known to have abused a child or is or should have been
suspected of abusing a child is either:

- still associated with the institution
« known or believed to be associated with another relevant institution.

iii. The knowledge gained or the suspicion that is or should have been formed
relates to abuse that may have occurred within the previous 10 years.

e. Ifthe knowledge is gained or the suspicion is or should have been formed before
the failure to report offence commences, the failure to report offence should apply
if any of the following circumstances apply:

i. Achild to whom the knowledge relates or in relation to whom the suspicion is
or should have been formed is still a child (that is, under the age of 18 years)
and is still associated with the institution (that is, they are still in the care,
supervision or control of the institution).

ii. The person who is known to have abused a child or is or should have been
suspected of abusing a child is either:

- still associated with the institution
« known or believed to be associated with another relevant institution.

The offence we recommend has some overlap with mandatory reporting and reportable
conduct requirements.

As the offence is intended to require ‘criminal’ reporting rather than ‘welfare’ reporting, we
consider that the offence should require reporting to the police. However, states and territories
should consider how the offence should interact with their other reporting requirements,
including mandatory reporting and reportable conduct.

Our intention is not to require institutional staff and volunteers to make multiple reports to
child protection, police and oversight bodies. However, we are satisfied that suspicions of abuse
covered by the reporting offence we recommend must come to the attention of the police.
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Recommendation

34. State and territory governments should:

a. ensure that they have systems in place in relation to their mandatory reporting
scheme and any reportable conduct scheme to ensure that any reports made under
those schemes that may involve child sexual abuse offences are brought to the
attention of police

b. include appropriate defences in the failure to report offence to avoid duplication
of reporting under mandatory reporting and any reportable conduct schemes.

We have considered whether clergy should be exempt from reporting information about child
sexual abuse received through religious confession.

A ‘religious confession’ is a confession that a person makes to a member of the clergy in
the member’s professional capacity according to the ritual of the church or religious
denomination involved.

We are satisfied that, where the elements of the reporting obligation are met, there should be
no exemption, excuse, protection or privilege from the offence granted to clergy for failing to
report information disclosed in or in connection with a religious confession.

We understand the significance of religious confession — in particular, the inviolability of the
confessional seal to people of some faiths, particularly the Catholic faith. However, we heard
evidence of a number of instances where disclosures of child sexual abuse were made in
religious confession, by both victims and perpetrators. We are satisfied that confession is

a forum where Catholic children have disclosed their sexual abuse and where clergy have
disclosed their abusive behaviour in order to deal with their own guilt.

We also heard evidence that the practice of religious confession is declining, at least in the
Catholic Church. However, it remains possible that information about child sexual abuse held
by people associated with a relevant institution is communicated to a priest hearing a
religious confession.

Submissions to the Royal Commission argued that any intrusion by the civil law on the practice
of religious confession would undermine the principle of freedom of religion. In a civil society,
it is fundamentally important that the right of a person to freely practise their religion in
accordance with their beliefs is upheld.
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However, that right is not absolute. This is recognised in article 18 of the International Covenant
on Civil and Political Rights on the freedom of religion, which provides that the freedom to
manifest one’s religion or beliefs may be the subject of such limitations as are prescribed by

law and are necessary to protect public safety, order, health, or morals or the fundamental
rights and freedoms of others.

The right to practise one’s religious beliefs must accommodate civil society’s obligation to
provide for the safety of all and, in particular, children’s safety from sexual abuse. Institutions
directed to caring for and providing services for children, including religious institutions, must
provide an environment where children are safe from sexual abuse. Reporting information
relevant to child sexual abuse to the police is critical to ensuring the safety of children.

Our inquiry has demonstrated that there is significant risk that perpetrators may continue with
their offending if they are not reported to police. Reporting child sexual abuse to police can
lead to the prevention of further abuse. In relation to religious confessions, we heard evidence
that perpetrators who confessed to sexually abusing children went on to reoffend and seek
forgiveness again.

We heard other arguments for why there should be an exemption or privilege for religious
confessions, including that:

- religious confessions privilege should operate in the same manner as legal
professional privilege

« there would be little utility in imposing a reporting requirement, as religious confession
is infrequently attended and the practice of confession is such that information given
about child sexual offences would not be of use to the police

- perpetrators of child sexual abuse are unlikely to attend confession anyway; however,
in the face of a reporting requirement, perpetrators would cease attending confession
and would be unable to access a source of guidance and contrition

- priests would be unlikely to adhere to a reporting requirement and there may be
subsequent damage to the reputation of the legal system

« areporting requirement is inconsistent with the privilege contained in the Uniform
Evidence Act.

We address each of these arguments, concluding that there should be no exemption or privilege
from the failure to report offence for clergy who receive information during religious confession
that an adult associated with the institution is sexually abusing or had sexually abused a child.
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Recommendation

35. Each state and territory government should ensure that the legislation it introduces to
create the criminal offence of failure to report recommended in recommendation 33
addresses religious confessions as follows:

a. The criminal offence of failure to report should apply in relation to knowledge gained
or suspicions that are or should have been formed, in whole or in part, on the basis
of information disclosed in or in connection with a religious confession.

b. The legislation should exclude any existing excuse, protection or privilege
in relation to religious confessions to the extent necessary to achieve
this objective.

c. Religious confession should be defined to include a confession about the conduct of a
person associated with the institution made by a person to a second person who is in
religious ministry in that second person’s professional capacity according to the ritual
of the church or religious denomination concerned.

Failure to protect

In Chapter 17, we discuss a failure to protect offence.

In 2015, Victoria introduced a new criminal offence under section 49C of the Crimes Act 1958
(Vic) of failing to protect a child from a risk of sexual abuse. It targets individuals in positions
of authority working in institutions and was introduced in response to a recommendation in
the Betrayal of Trust report.

Under the Victorian offence in section 49C, persons in authority in an organisation are required
to protect children from a substantial risk of a sexual offence being committed by an adult
associated with that organisation if they know of the risk. They must not negligently fail to
reduce or remove a risk which they have the power or responsibility to reduce or remove.

Many of our case studies reveal circumstances where steps were not taken to protect children
in institutions. These include examples where persons were allowed to continue to work

with a particular child after concerns were raised, and they continued to abuse the particular
child. They also include examples where persons who had allegations made against them
were allowed to continue to work with many other children and they went on to abuse other
children. In some cases, perpetrators were moved between schools or other sites operated
by the same institution.
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Where there are reporting offences — either the current offences in New South Wales and
Victoria or any new offences, including the failure to report offence we recommend — senior
staff in institutions may be obliged to report to police. However, these offences will only apply
where the required level of knowledge exists in relation to an offence having been committed.

Unlike a duty to report, a duty to protect is primarily designed to prevent child sexual abuse
rather than to bring abuse that has occurred to the attention of the police. A failure to protect
offence could apply to action taken or not taken before it is known that an offence has

been committed.

Also, while reporting to police might be one of the steps that could be taken to protect a child,
it might not be sufficient to reduce or remove the risk. In some circumstances, it might be
criminally negligent not to take other available steps, particularly if the risk is immediate and
other steps are available that will allow an intervention to occur more quickly.

The Victorian offence is targeted quite narrowly. In particular, it:

- applies only to those within institutions that have the required knowledge and the
ability to take action

« requires knowledge of a ‘substantial risk’ from an adult associated with the institution
—theoretically, any adult associated with the institution could be thought to pose some
level of risk to children in the institution

« punishes failures to act that are criminally negligent — it must involve a great
falling short of the standard of care that a reasonable person would exercise in
the same circumstances.

We are satisfied that all states and territories should introduce legislation to enact a failure to
protect offence. The Victorian offence in section 49C of the Crimes Act 1958 (Vic), including
the amendments commencing in 2017, provides a useful precedent.

The failure to report offence that we recommend in Chapter 16, if implemented, is likely

to require reporting of institutional child sexual abuse in a considerably greater number of
circumstances than would be covered by the offences in section 316(1) of the Crimes Act 1900
(NSW) and section 327 of the Crimes Act 1958 (Vic). However, even with a broader failure to
report offence, we consider that there is still a need for a failure to protect offence.

A failure to protect offence focuses on preventing child sexual abuse rather than reporting
abuse that has occurred to police. It can apply to action taken or not taken before it is suspected
that a child sexual abuse offence is being or has been committed. For example, the Victorian
offence applies where there is ‘knowledge’ of a ‘substantial risk’ that an adult associated with
the institution will commit a sexual offence against a child in the institutional context.
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We are satisfied that a criminal offence targeting responsible persons within the institution is
necessary and appropriate to focus on the individual’s responsibility to act to protect children
from known substantial risks.

We discuss some modifications that we recommend should be made to the Victorian offence

in section 49C of the Crimes Act 1958 (Vic). We consider that the offence should only be able
to be committed by adults in the institution and not by children who are in leadership positions.
We also consider that the offence should not be able to be committed by individual foster
carers and kinship carers. However, we consider that the offence should be extended to

protect children who are 16 or 17 years of age from risks presented by an adult in a position

of authority.

Recommendation

36. State and territory governments should introduce legislation to create a criminal offence
of failure to protect a child within a relevant institution from a substantial risk of sexual
abuse by an adult associated with the institution as follows:

a. The offence should apply where:

i. anadult person knows that there is a substantial risk that another adult person
associated with the institution will commit a sexual offence against:

« achild under 16
- achild of 16 or 17 years of age if the person associated with the institution
is in a position of authority in relation to the child

ii. the person has the power or responsibility to reduce or remove the risk
iii. the person negligently fails to reduce or remove the risk.

b. The offence should not be able to be committed by individual foster carers or
kinship carers.

c. Relevant institutions should be defined to include institutions that operate facilities
or provide services to children in circumstances where the children are in the care,
supervision or control of the institution. Foster care and kinship care services should
be included, but individual foster carers and kinship carers should not be included.
Facilities and services provided by religious institutions, and any service or functions
performed by persons in religious ministry, should be included.

d. State and territory governments should consider the Victorian offence in section
49C of the Crimes Act 1958 (Vic) as a useful precedent, with an extension to include
children of 16 or 17 years of age if the person associated with the institution is in a
position of authority in relation to the child.
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Offences by institutions

We discuss offences by institutions in Chapter 18.

In the research report Sentencing for child sexual abuse in institutional contexts (Sentencing
Research), the researchers suggest that organisations — and not merely the individuals in them
—should be held criminally responsible for the creation, management and response to risk
when it has materialised in harm to a child. The researchers provide a detailed discussion of
institutional offences, including why organisational responsibility for child sexual abuse might
be appropriate and how organisational offences might be framed. We outline the possible
institutional offences they discuss as follows:

« being negligently responsible for the commission of child sexual abuse
« negligently failing to remove a risk of child sexual assault

+ reactive organisational fault

- institutional child sexual abuse.

There may be good reasons of principle why offences targeting institutions should be
introduced. Institutions themselves may be ‘criminogenic’, in that they are likely to cause or
produce criminal behaviour, or they may contribute to offending indirectly. The criminal law
may also be more appropriate than civil law for punishing and deterring wrongdoing because
conviction carries with it serious consequences and social stigma.

However, there is also an issue as to whether the criminal law is the best way to address these
issues or whether civil law and regulation might be more effective.

We discuss what we were told in submissions in response to the Consultation Paper and in the
public hearing in Case Study 46.

In the course of this Royal Commission, we have identified many shortcomings in the policies
and procedures of institutions and in their implementation. Some of these shortcomings have
continued for years, and some have either facilitated or contributed to the failure to prevent
the sexual abuse of children.

In spite of this, we are satisfied that we should not recommend the introduction of criminal
offences targeted at institutions.

We consider that the primary effort of governments and institutions at this time should be to
develop and improve regulatory standards and practices and oversight mechanisms. We will
address these issues in detail in our final report.
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We consider that governments, regulatory and oversight agencies and institutions should

be given an opportunity to do this as well as to improve their expertise and practices. There
has been, and continues to be, a significant amount of change in relation to the regulation of
children’s services.

We also appreciate that our work, particularly through our public hearings, has already
prompted some change in particular institutions and more broadly. The recommendations we
make in our various reports, if implemented, will lead to further changes.

We are not satisfied that the introduction at this stage of one or more criminal offences
targeting institutions will assist governments, regulatory and oversight agencies or institutions
to implement these significant changes.

We are also not satisfied that the regulatory expertise currently exists, at least in respect of

some types of institutions, to identify systemic failures, exercise appropriate discretion in
relation to prosecutions, or design and oversee the implementation of appropriate sanctions.

Issues in prosecution responses

In Chapter 20, we discuss issues in prosecution responses to child sexual abuse.

Many survivors have told us in private sessions of their experiences in interacting with
prosecutors. We have also heard evidence in a number of our public hearings about decisions
made by prosecutors and their interactions with complainants and witnesses. A number

of submissions to Issues Paper 8 also told us of personal and professional experiences of
prosecution responses.

We have heard accounts of both positive and negative experiences from these sources.

We have also heard evidence from many DPPs, a number of Crown prosecutors and a witness
assistance officer about prosecution responses and some of the challenges prosecutors face in
prosecuting institutional child sexual abuse cases.

There have been many changes in how prosecution services respond to victims and survivors
of institutional child sexual abuse. Many of these changes have been designed to improve
prosecution responses for victims and survivors. Also, changes in criminal offences and criminal
procedure and evidence legislation have enabled prosecutors to respond more effectively to
victims and survivors.

We outline the current provisions in prosecution guidelines relating to victims — in particular:

- providing victims with information
¢ consulting victims
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¢ preparing victims for court
« giving reasons for prosecutors’ decisions.

We also outline the Witness Assistance Services that states and territories currently provide
to assist witnesses, particularly victims, in the prosecution process.

Principles for prosecution responses

In the Consultation Paper, we suggested that there may be value in identifying principles which
focus on general aspects of the prosecution response that are of particular importance or
concern to victims and survivors.

Submissions generally expressed support for the possible principles we outlined in the
Consultation Paper. We are satisfied we should recommend these general principles.

PWDA suggested additional principles or guidance in relation to prosecution responses and
charging and plea decisions in cases where a person with disability is a victim.

We are not satisfied that we should recommend principles that require prosecutors to apply
different tests or standards in prosecutions for child sexual abuse offences where a victim is a
person with disability. However, we consider that a more generally stated principle may help
to ensure that prosecution responses take account of the particular vulnerabilities of children
with disability to child sexual abuse offences.

An additional issue emerged from submissions and in Case Study 46 in relation to the
provision of information to survivors. A number of submissions and witnesses identified that
complainants would benefit from having more information about what to expect in court in
relation to giving evidence and particularly in relation to cross-examination.

We consider that many survivors would be assisted by being given an explanation of various
matters such as:

« the purpose of giving evidence in chief and the purpose of cross-examination

« the detail in which they are likely to be required to give their evidence in chief if a
recorded police investigative interview is not being used

« the obligation on defence counsel to challenge their evidence on some or all grounds

« particularly difficult forms of questions that might be used in cross-examination, which
we discuss in detail in Chapter 30

« what they can say if they do not understand a question or if they have not finished
an answer or need to clarify an answer.
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Lawyers with any experience in criminal law would understand these matters, yet it would not
be suggested that, for this reason, a lawyer giving evidence as a complainant in a criminal trial
has been rehearsed or coached.

We understand that prosecutors and Witness Assistance Service officers may fear being accused
of rehearsing or coaching the witness if they discuss these matters. We consider that this risk
could be avoided by having standard material available for the complainant or other witness to
read or to be taken through orally.

We recommend the development of standard material for complainants and other witnesses.

Recommendations

37. All Australian Directors of Public Prosecutions, with assistance from the relevant
government in relation to funding, should ensure that prosecution responses to child
sexual abuse are guided by the following principles:

a.

All prosecution staff who may have professional contact with victims of institutional
child sexual abuse should be trained to have a basic understanding of the nature and
impact of child sexual abuse — and institutional child sexual abuse in particular —and
how it can affect people who are involved in a prosecution process, including those
who may have difficulties dealing with institutions or person in positions of authority.

While recognising the complexity of prosecution staffing and court timetables,
prosecution agencies should recognise the benefit to victims and their families
and survivors of continuity in prosecution team staffing and should take steps to
facilitate, to the extent possible, continuity in staffing of the prosecution team
involved in a prosecution.

Prosecution agencies should continue to recognise the importance to victims

and their families and survivors of the prosecution agency maintaining regular
communication with them to keep them informed of the status of the prosecution
unless they have asked not to be kept informed.

Witness Assistance Services should be funded and staffed to ensure that they can
perform their task of keeping victims and their families and survivors informed
and ensuring that they are put in contact with relevant support services, including
staff trained to provide a culturally appropriate service for Aboriginal and Torres
Strait Islander victims and survivors. Specialist services for children should also

be considered.
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e. Particularly in relation to historical allegations of institutional child sexual abuse,
prosecution staff who are involved in giving early charge advice or in prosecuting
child sexual abuse matters should be trained to:

i. benon-judgmental and recognise that many victims of child sexual abuse will
go on to develop substance abuse and mental health problems, and some may
have a criminal record

ii. focus on the credibility of the complaint or allegation rather than focusing only
on the credibility of the complainant.

f.  Prosecution agencies should recognise that children with disability are at a
significantly increased risk of abuse, including child sexual abuse. Prosecutors should
take this increased risk into account in any decisions they make in relation to
prosecuting child sexual abuse offences.

38. Each state and territory government should facilitate the development of standard
material to provide to complainants or other witnesses in child sexual abuse trials to
better inform them about giving evidence. The development of the standard material
should be led by Directors of Public Prosecutions in consultation with Witness Assistance
Services, public defenders (where available), legal aid services and representatives of
the courts to ensure that it:

a. islikely to be of adequate assistance for complainants who are not familiar with
criminal trials and giving evidence

b. s fair to the accused as well as to the prosecution

c. does not risk rehearsing or coaching the witness.

Charging and plea decisions

The most significant decisions that prosecutors make for victims and survivors —and for the
accused — are decisions:

« whether or not to commence a prosecution
« todiscontinue a prosecution

+ toreduce the charges against an accused

« to accept a plea of guilty to a lesser charge.
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We discuss the requirements in prosecution guidelines in relation to key prosecution
decisions, including:

« the test that governs the decision to prosecute
- the decision to discontinue a prosecution

< principles that apply to negotiating charges

- requirements to consult victims.

Submissions generally expressed support for the possible principles we outline in the
Consultation Paper. We are satisfied we should recommend these general principles.

Recommendation

39. All Australian Directors of Public Prosecutions should ensure that prosecution charging
and plea decisions in prosecutions for child sexual abuse offences are guided by the
following principles:

a. Prosecutors should recognise the importance to complainants of the correct charges
being laid as early as possible so that charges are not significantly downgraded or
withdrawn at or close to trial. Prosecutors should provide early advice to police on
appropriate charges to lay when such advice is sought.

b. Regardless of whether such advice has been sought, prosecutors should confirm the
appropriateness of the charges as early as possible once they are allocated the
prosecution to ensure that the correct charges have been laid and to minimise the
risk that charges will have to be downgraded or withdrawn closer to the trial date.

c.  While recognising the benefit of securing guilty pleas, prosecution agencies should
also recognise that it is important to complainants —and to the criminal justice
system — that the charges for which a guilty plea is accepted reasonably reflect the
true criminality of the abuse they suffered.

d. Prosecutors must endeavour to ensure that they allow adequate time to consult the
complainant and the police in relation to any proposal to downgrade or withdraw
charges or to accept a negotiated plea and that the complainant is given the
opportunity to obtain assistance from relevant witness assistance officers or other
advocacy and support services before they give their opinion on the proposal. If
the complainant is a child, prosecutors must endeavour to ensure that they give the
child the opportunity to consult their carer or parents unless the child does not wish
to do so.
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DPP complaints and oversight mechanisms

We had not particularly anticipated finding significant problems in decision-making processes
within the offices of DPPs in any of our case studies. However, two case studies revealed such
problems. We discuss these case studies in detail.

DPPs make decisions that have significant impacts on complainants, including decisions to
discontinue prosecutions and to withdraw charges or substitute less serious charges in return
for a guilty plea. DPP guidelines generally require consultation with victims and the police officer
in charge of the investigation.

However, requirements in DPP guidelines may be of limited value if decisions are made without
complying with the DPP guidelines in circumstances where there is no mechanism for a victim
to complain or seek a review and there is no general oversight of ODPP decision-making.

We outline the various complaints and oversight mechanisms applying in England and Wales,
particularly the Victims’ Right to Review (VRR) scheme and judicial review and Her Majesty’s
Crown Prosecution Service Inspectorate (HMCPSI). We also outline the current position for
Australian DPPs, including their independence and the current accountability measures that
apply to them.

Having considered submissions in response to the Consultation Paper, we are satisfied that
all Australian DPPs should be able to implement the measures we identified as minimum
requirements if they do not already have them in place.

In relation to a complaints mechanism, we are satisfied that each Australian DPP or Office
of the Director of Public Prosecutions (ODPP) should adopt a formalised internal complaints
mechanism which would allow victims to seek an internal merits review of key decisions,
particularly decisions that would result in a prosecution not being brought or being
discontinued in relation to charges for alleged offending against that victim.

We accept that the form of internal merits review will be quite different from that applying
in England and Wales under the VRR scheme. In particular, given the difference in size of the
Crown Prosecution Service (CPS) and even the largest Australian ODPPs, decision-making in
Australian ODPPs already occurs at a higher level of seniority than in the CPS.

We remain of the view that a formalised complaints mechanism should not in any way reduce
the priority given to consulting victims in the course of preparing a prosecution, including
obtaining their view in advance of making any recommendations on key decisions. If victims are
consulted and understand the reasons for particular decisions as they are made, it may be that
they would be less likely to make use of any complaints mechanism.
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It seems clear that judicial review is not favoured either by the High Court or by DPPs — or,
indeed, by a number of other interested parties who made submissions in response to the
Consultation Paper.

We remain of the view that the absence of judicial review leaves a gap capable of causing real
injustice if a prosecutor makes a decision not to prosecute or to discontinue a prosecution
without complying with the relevant prosecution guidelines and policies and the affected
victim is left with no opportunity to seek judicial review.

However, in light of the strong opposition to judicial review, we do not consider that our
recommending it would be likely to provide an effective means for victims to seek review of
prosecution decisions.

In the absence of judicial review, it is critical that DPPs and ODPPs — and relevant governments
—ensure that complaints mechanisms providing for internal merits review are robust and
effective, both to protect the interests of individual victims and to reassure the broader
community that key prosecution decisions are made in compliance with prosecution guidelines
and policies.

We are also satisfied that internal audits of compliance with prosecution guidelines and policies
are needed. While complaints mechanisms provide an important form of review, they rely on
individual victims being willing and able to complain.

Although an external audit process might offer additional assurance to the community that
DPPs and ODPPs are complying with their guidelines and policies, we accept that an external
audit process is not warranted, particularly given the resources that are likely to be required
to establish and participate in an external audit process.

We are satisfied that each Australian DPP or ODPP should put in place internal audit processes
to audit compliance with guidelines and policies for decision-making and requirements for
consultation with victims and police. We consider that these internal audit processes should
be ongoing, in the sense that compliance is assessed at least annually, and that any areas of
noncompliance should be targeted for follow-up audits.

We are also satisfied that publishing the existence of complaints mechanisms and internal
audit processes and data on their use and outcomes is an important means of promoting
transparency and accountability of DPPs and ODPPs.
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Recommendations

40. Each Australian Director of Public Prosecutions should:

a. have comprehensive written policies for decision-making and consultation
with victims and police

b. publish all policies online and ensure that they are publicly available

c. provide a right for complainants to seek written reasons for key decisions,
without detracting from an opportunity to discuss reasons in person before
written reasons are provided.

41. Each Australian Director of Public Prosecutions should establish a robust and effective
formalised complaints mechanism to allow victims to seek internal merits review of
key decisions.

42. Each Australian Director of Public Prosecutions should establish robust and effective
internal audit processes to audit their compliance with policies for decision-making
and consultation with victims and police.

43. Each Australian Director of Public Prosecutions should publish the existence of their
complaints mechanism and internal audit processes and data on their use and outcomes
online and in their annual reports.

Tendency and coincidence evidence and joint trials

We discuss tendency and coincidence evidence and joint trials in chapters 22 to 28.

How the criminal justice system deals with allegations against an individual of sexual offending
against more than one child is one of the most significant issues we have identified in our
criminal justice work.

Where the only evidence of the abuse is the complainant’s evidence, it can be difficult for the
jury to be satisfied beyond reasonable doubt that the alleged offence occurred. There may be
evidence that confirms some of the surrounding circumstances, or evidence of first complaint,
but the jury is effectively considering the account of one person against the account of another.

We have heard of many cases where a single offender has offended against multiple victims.
Particularly in institutional contexts, a perpetrator may have access to a number of vulnerable
children. In these cases, there may be evidence available from other complainants or witnesses
who allege that the accused also sexually abused them. The question is whether that ‘other
evidence’ can be admitted in the trial.
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This issue was the focus of the first week of Case Study 38 in relation to criminal justice issues.
It can have a significant effect on whether and how prosecutions for child sexual abuse,
including institutional child sexual abuse, are conducted.

In the first week of Case Study 38, we considered the issues of:

« when may a joint trial be held to determine charges against an accused made by
multiple complainants of child sexual abuse

« when may other allegations against an accused or evidence of the accused’s ‘bad
character’ be admitted in evidence to help a jury to determine whether or not the
accused is guilty of the particular charges being tried.

In May 2016, after the public hearing in Case Study 38, we published a significant research study
on jury reasoning — Jury reasoning in joint and separate trials of institutional child sexual abuse:
An empirical study (Jury Reasoning Research) — which is particularly relevant to our understanding
of these issues. The Jury Reasoning Research examines how juries reason when deliberating on
multiple counts of child sexual abuse. Using mock juries and a trial involving charges of child
sexual abuse in an institutional context, the report investigates whether conducting joint trials
and admitting tendency evidence infringe on a defendant’s right to a fair trial.

These are a complex and technical issues. They have troubled the courts for many years.

In Chapter 23, we outline tendency and coincidence reasoning and relationship or context
evidence. We also outline the current law in Australian jurisdictions, particularly:

- the common law, which is the most restrictive approach to admissibility of tendency
and coincidence evidence, which applies in Queensland

- the Uniform Evidence Act approach, which applies in the Commonwealth, New South
Wales, Victoria, Tasmania, the Australian Capital Territory and the Northern Territory —
although differences have emerged between New South Wales and Victoria. Victorian
courts have tended to take a more restrictive approach to admitting tendency and
coincidence evidence, including in institutional child sexual abuse cases

- the approach in South Australia, which is similar to the Uniform Evidence Act approach

- the most liberal approach to admitting tendency and coincidence evidence, which
applies in Western Australia.

We discuss the prosecution of Robert Hughes, who in 2014 was convicted by a jury of 10

child sexual abuse offences against four victims. The prosecution relied on tendency evidence.
Hughes unsuccessfully appealed his conviction to the New South Wales Court of Criminal
Appeal, and he was granted special leave to appeal to the High Court. The High Court heard
argument in the appeal in February 2017, and gave judgment on 14 June 2017. We have added
a discussion of the High Court's reasons in section 28.6

66 Criminal Justice Executive Summary and Parts | - I



The High Court has considered the correct approach to the admissibility of tendency evidence
under the Uniform Evidence Act. It has resolved the difference between the New South Wales
and Victorian approaches in favour of the New South Wales approach. However, it is not clear to
us that the majority’s statement of the test for admissibility provides sufficient guidance for trial
and appellate courts to be able to apply the test consistently with each other in an area of the
law as ‘vexed’ as this.

Even if the majority’s statement of the test for admissibility does give sufficient guidance to
trial and appellate courts, it does not address the admissibility of tendency and coincidence
evidence to the extent we consider is necessary in order to prevent injustice to victims of child
sexual abuse, including institutional child sexual abuse, who seek justice through the criminal
justice system.

In Chapter 24 we discuss a number of examples from our case studies. These include:

« the examples we examined in the first week of Case Study 38 illustrating the issues
in relation to tendency and coincidence evidence and joint trials and the difficulties
facing complainants when tendency and coincidence evidence is excluded and trials
are separated

« the prosecution of ‘Alexander’, which we examined in Case Study 46

« the prosecution of John Rolleston, which we examined in Case Study 27 in relation
to the experiences of a number of patients in health care services in New South Wales
and Victoria.

In Chapter 25 we outline the concerns the courts have expressed for many decades about
admitting tendency and coincidence evidence or other evidence of the accused’s ‘bad
character’, including the concern that juries will make too much of the evidence and will too
readily assume that the accused is guilty of the offence charged.

We discuss in detail the Jury Reasoning Research, including its key findings that the researchers
found no evidence of unfair prejudice to the accused in the joint trials or where tendency
evidence was admitted in a separate trial. The researchers found that:

« nojury verdict was based on impermissible reasoning
« jury verdicts were logically related to the probative value of the evidence

« there was no significant difference between conviction rates in the tendency evidence
trial and the joint trial, so there was no ‘joinder effect’

« the credibility of the complainants was enhanced by evidence from
independent witnesses

- juries distinguished between penetrative and non-penetrative counts, which
confirmed that they reasoned separately about each count, even where the counts
related to the same complainant
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< conviction rates for the weakest case did not increase significantly with extra witnesses
or charges, thus showing no ‘accumulation prejudice’ through the number of charges
or the number of prosecution witnesses

« the convincingness of the defendant was rated consistently by jurors across the
different trial variations, suggesting that there was no character prejudice.

A number of submissions in response to the Consultation Paper and a number of witnesses
who gave evidence in Case Study 46 commented on the Jury Reasoning Research.

We discuss the submissions and evidence that raised concerns about or criticisms of the Jury
Reasoning Research, including how it was conducted and its findings. We also discuss the
researchers’ responses to the concerns and criticisms.

In Chapter 26 we discuss the approaches taken in some overseas jurisdictions, particularly
England and Wales.

The position in England and Wales in relation to the admissibility of ‘evidence of bad character’
has changed substantially with the enactment of the Criminal Justice Act 2003. In Case Study 38,
we heard expert evidence from Professor John Spencer, Professor Emeritus of Law at the
University of Cambridge, about the reforms adopted in England and Wales. The approach in
England and Wales now allows considerably more evidence of the accused’s bad character to

be admitted than would be allowed in Australian jurisdictions.

We also outline the approaches in Canada, New Zealand and the United States.
In Chapter 27 we discuss our consultations on tendency and coincidence evidence. We outline:

« the discussion in the Consultation Paper, including the opinion provided by
Counsel Assisting in Case Study 38

« the draft model Bill — the Evidence (Tendency and Coincidence) Model Provisions
—that we released for public consultation in November 2016, shortly before the
public hearing in Case Study 46 began

- what we were told in our consultations from a range of stakeholders.

We have heard from some stakeholders in relation to tendency and coincidence evidence on

a number of occasions, particularly in the public hearings in case studies 38 and 46. We also
obtained advice from barristers Mr Tim Game SC, Ms Julia Roy and Ms Georgia Huxley in 2015.
We have drawn together the opinions provided by particular stakeholders over the course of
our consultations and we outline them in Chapter 27.

Finally, in Chapter 28 we discuss all the material we have considered and draw our conclusions.
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We are satisfied that the current law needs to change to facilitate more cross-admissibility of
evidence and more joint trials in child sexual abuse matters.

We expressed this view in the Consultation Paper on a provisional basis. Nothing we have

heard since we published the Consultation Paper, including in submissions in response to the
Consultation Paper and in Case Study 46, has changed our opinion. Indeed, our view has been
reinforced by what we have heard, and we are now satisfied that the current law not only needs
to change but needs to change as a matter of urgency.

We are persuaded that, given the scope of our Terms of Reference, we should limit our
recommendations for reform to criminal prosecutions for child sexual abuse offences and not
include other criminal offences or civil litigation.

We outline our views on the relevance and probative value of tendency and coincidence
evidence in child sexual abuse prosecutions.

We then discuss how we consider that the work of law reform commissions has both
understated the probative value of tendency and coincidence evidence and overstated
the risk of unfair prejudice.

It is clear to us — not just from the Jury Reasoning Research but also from court data
on convictions and acquittals — that juries distinguish between counts in child sexual
abuse prosecutions.

Data from New South Wales courts from July 2012 to June 2016 shows that in only 33 per cent
of matters were offenders convicted of all the child sexual abuse offences with which they were
charged. In 40 per cent of matters, persons charged with child sexual abuse offences were not
convicted of any child sexual abuse offence; and, in 27 per cent of matters, offenders were
convicted of at least one but not all child sexual abuse offences with which they were charged.

The data also shows that the overall conviction rate for child sexual abuse offences of 60 per
cent, while higher than for adult sexual assault (50 per cent), was substantially lower than the
average conviction rate for all offences of 89 per cent.

These low conviction rates for child sexual abuse offences would not be a reason to consider law
reform if we were satisfied that many complainants of child sexual abuse are lying or mistaken,
but this is not the case.

Data from New South Wales courts in relation to child sexual abuse offences finalised at a
defended hearing (that is, excluding any matters dealt with by guilty plea, withdrawal of charges
or the like) from July 2012 to June 2016 does not support a hypothesis that juries are engaging
in unfairly prejudicial reasoning. When faced with one or more counts of child sexual abuse, this
data suggests that the jury is as likely to acquit as to convict. Even where the accused is convicted
of at least one child sexual assault offence, the accused stands a good chance of not being
convicted of all of the child sexual assault offences with which he or she has been charged.
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This data suggests that juries are distinguishing between counts on the indictment and the
evidence that relates to the respective counts. Juries are not assuming that someone they have
determined to be guilty of at least one child sexual assault offence must be guilty of the other
child sexual assault offences with which he or she has been charged. This data is not compatible
with a concern that juries will improperly reason that child sex offenders must be guilty of other
child sexual abuse offences with which they are charged.

We are satisfied that concerns that tendency or coincidence evidence carries a high risk of
unfair prejudice to the accused are misplaced.

We are satisfied that the current law in relation to tendency and coincidence evidence and joint
trials must change to facilitate more cross-admissibility of evidence and more joint trials in child
sexual abuse matters. A number of considerations have led us to this conclusion, as follows:

There are unwarranted acquittals in prosecutions for child sexual abuse offences.

This is demonstrated through particular examples we have examined in our public
hearings and more generally by the low conviction rate for child sexual abuse offences.
Our public hearings are but a limited snapshot of the injustice of which we are aware.
It is reasonable to conclude that there are many more. Unless one believes that many
complainants of child sexual abuse are lying or mistaken about the abuse they allege,
it is clear that many perpetrators of child sexual abuse are being acquitted.

We are satisfied that tendency and coincidence evidence will often have a high
probative value in relation to child sexual abuse offences, and we consider that the
probative value of tendency and coincidence evidence generally has been understated,
particularly in child sexual abuse prosecutions where the complainant has identified
the accused as the perpetrator of the abuse.

We are satisfied that the risk of unfair prejudice to the accused arising from tendency
and coincidence evidence has been overstated — it is not borne out by outcomes

in child sexual abuse prosecutions or experience in jurisdictions with more liberal
approaches, and the Jury Reasoning Research found no evidence of unfair prejudice.

We are satisfied that excluding tendency and coincidence evidence unfairly risks
undermining the credibility and reliability of the evidence given by some complainants
in the eyes of the jury.

We do not consider it acceptable that the prospects of a complainant obtaining
criminal justice can depend so significantly on the jurisdiction in which the child sexual
abuse offences are prosecuted. Victims —and the community — are entitled to expect
a consistency in the approach of each state and territory of Australia.

70

Criminal Justice Executive Summary and Parts | - I



Tendency or coincidence evidence is particularly important in child sexual abuse prosecutions
which are, typically, ‘word against word’ cases. We have examined a number of cases in which
juries have been denied the opportunity to hear accounts that give the true picture of what is
alleged to have happened. We are satisfied that there have been unjust outcomes in the form
of unwarranted acquittals because of the exclusion of tendency or coincidence evidence.

Recommendation

44. In order to ensure justice for complainants and the community, the laws governing
the admissibility of tendency and coincidence evidence in prosecutions for child
sexual abuse offences should be reformed to facilitate greater admissibility and
cross-admissibility of tendency and coincidence evidence and joint trials.

We are satisfied that legislative reform is required.

Although the High Court’s decision in the Hughes appeal addresses the meaning of ‘significant
probative value’ and resolves the difference between New South Wales and Victoria in how it

is applied, we do not consider that it has resolved all the difficulties we have identified. The High
Court gave judgement in Hughes on 14 June 2017, as this report was being finalised for printing.
We have added a discussion of the High Court's reasons at the end of Chapter 28, which we
discuss below.

We are conscious of the evidence given in Case Study 46 that the problems are largely resolved
and the outstanding issues may be addressed by the High Court in the Hughes appeal.

However, we do not consider the current position to be acceptable given that the Uniform
Evidence Act has been in operation for some 20 years in New South Wales and seven years in
Victoria. With hundreds of child sexual abuse trials proceeding each year in each jurisdiction,
the law needs to be reformed without further delay.

It is also important to recognise that, other than in Queensland, the tests for admissibility of
tendency or coincidence evidence are set out in legislation. If there are significant problems
with how they are operating in practice — and we are satisfied that, with the exception of
Western Australia, there are — then it is the responsibility of governments rather than the courts
to address the problems by introducing amending legislation.

In relation to the test for admissibility of tendency and coincidence evidence, we have
concluded that the first limb of the test for admissibility should reflect a test of relevance
but with some enhancement. In order to avoid the more practical concerns of the courts and
others about collateral litigation and the jury being distracted from the issues in the trial, we
consider that a test — drawing on the approach in England and Wales — that requires that the
tendency or coincidence evidence be ‘relevant to an important evidentiary issue’ in the case
should be adopted.
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In relation to the second limb of the test for admissibility, we do not accept the current unequal
weighting of the test in favour of exclusion. That is, it is not clear why the probative value of the
evidence should be required to ‘substantially outweigh’ the risk of unfair prejudice.

We are satisfied that there should be provision made to enable a judge to exclude the tendency
or coincidence evidence if it is more likely than not to result in the trial, as a whole, being unfair
to the accused in @ manner that will not be cured by directions.

At both stages of the test for admissibility, we consider it necessary to expressly exclude the
common law. The interpretation of the Uniform Evidence Act provisions to date demonstrates
how difficult it has been for the courts to apply the statutory provisions without importing
common law assumptions, particularly as to unfair prejudice.

We also recommend that the possibility of concoction, collusion or contamination should not
affect the admissibility of tendency or coincidence evidence. The impact of any evidence of
concoction, collusion or contamination should be left to the jury.

Recommendations

45. Tendency or coincidence evidence about the defendant in a child sexual offence
prosecution should be admissible:

a. if the court thinks that the evidence will, either by itself or having regard to
the other evidence, be ‘relevant to an important evidentiary issue’ in the
proceeding, with each of the following kinds of evidence defined to be ‘relevant
to an important evidentiary issue’ in a child sexual offence proceeding:

i. evidence that shows a propensity of the defendant to commit particular kinds
of offences if the commission of an offence of the same or a similar kind is in
issue in the proceeding

ii. evidence thatis relevant to any matter in issue in the proceeding if the matter
concerns an act or state of mind of the defendant and is important in the
context of the proceeding as a whole

b. unless, on the application of the defendant, the court thinks, having regard
to the particular circumstances of the proceeding, that both:

i. admission of the evidence is more likely than not to result in the proceeding
being unfair to the defendant

ii. ifthereisajury, the giving of appropriate directions to the jury about the
relevance and use of the evidence will not remove the risk.
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46. Common law principles or rules that restrict the admission of propensity or
similar fact evidence should be explicitly abolished or excluded in relation to the
admissibility of tendency or coincidence evidence about the defendant in a child
sexual offence prosecution.

47. Issues of concoction, collusion or contamination should not affect the admissibility
of tendency or coincidence evidence about the defendant in a child sexual offence
prosecution. The court should determine admissibility on the assumption that the
evidence will be accepted as credible and reliable, and the impact of any evidence
of concoction, collusion or contamination should be left to the jury or other fact-finder.

Generally, it is only the elements of the offence charged that, as a matter of law, must be proved
beyond reasonable doubt. However, following a decision of the High Court, the New South
Wales Court of Criminal Appeal determined that tendency evidence should be required to be
proved beyond reasonable doubt.

Victoria has made clear by legislation that tendency and coincidence evidence does not need
to be proved beyond reasonable doubt.

We agree with this approach. We see no reason to insist upon a particular standard of proof
for a particular piece of tendency or coincidence evidence.

Recommendation

48. Tendency or coincidence evidence about a defendant in a child sexual offence
prosecution should not be required to be proved beyond reasonable doubt.

We are satisfied that prior convictions for child sexual abuse offences should be admissible in
prosecutions for child sexual abuse offences. Generally, it will be the facts of the prior offending
rather than the fact of conviction that will be of most assistance to the jury.

The provisions in Western Australia permit prior convictions and evidence of the conduct
underlying the convictions to be admitted. The experience of Western Australia in more readily
admitting tendency or coincidence evidence, including evidence of prior convictions

or admissions reflecting prior convictions, is not suggested to be causing unfair convictions.

Similarly, England and Wales allow the admission of prior convictions; and prior alleged offences
even though the accused has been acquitted. No evidence has been given or submission made
to us that the experience of England and Wales in allowing much greater admissibility

of evidence of the accused’s bad character is causing wrongful convictions.
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We consider that there may be circumstances in which evidence of acts for which the defendant
has been acquitted should be admissible. However, this was not the subject of detailed
evidence before us, and we are content to leave this issue for more detailed consideration

by law reform commissions in the future.

Recommendation

49. Evidence of:

a. the defendant’s prior convictions

b. acts for which the defendant has been charged but not convicted (other than acts
for which the defendant has been acquitted)

should be admissible as tendency or coincidence evidence if it otherwise satisfies the
test for admissibility of tendency or coincidence evidence about a defendant in a child
sexual offence prosecution.

We obtained the assistance of the New South Wales Parliamentary Counsel’s Office to draft
provisions to reflect the reforms we now recommend.

The draft provisions are drafted as amendments to the Uniform Evidence Act. We consider that
the substance of the provisions is also suitable for enactment in non—Uniform Evidence Act

jurisdictions as amendments to the relevant evidence legislation.

The draft provisions are discussed in Chapter 28 and set out in full in Appendix N.

Recommendations

50. Australian governments should introduce legislation to make the reforms
we recommend to the rules governing the admissibility of tendency and
coincidence evidence.

51. The draft provisions in Appendix N provide for the recommended reforms for
Uniform Evidence Act jurisdictions. Legislation to the effect of the draft provisions
should be introduced for Uniform Evidence Act jurisdictions and non—Uniform
Evidence Act jurisdictions.

In relation to the High Court's decision in the Hughes appeal, it is not clear to us that the majority’s
statement of the test for admissibility provides sufficient guidance for trial and appellate courts to
be able to apply the test consistently with each other in an area of the law as ‘vexed’ as this.

Even if the majority’s statement of the test for admissibility does give sufficient guidance to trial
and appellate courts, it does not address the admissibility of tendency and coincidence evidence
to the extent we consider is necessary in order to prevent injustice to victims of child sexual abuse,
including institutional child sexual abuse, who seek justice through the criminal justice system.
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The High Court’s decision in Hughes is likely to lead to the greater admissibility of tendency
evidence and to more trials where tendency evidence is cross-admissible, particularly in
Victoria. However, it may make little difference to the position in other Uniform Evidence Act
jurisdictions, and of course it may have little if any effect on the position in the non-Uniform
Evidence Act jurisdictions.

Our reasons for concluding that the current law in relation to tendency and coincidence
evidence and joint trials must change, stated at length in section 28.1 and summarised in
section 28.1.7, continue to apply in spite of the High Court’s decision in Hughes.

The scope of the High Court’s decision was necessarily limited by the legislative provisions
under consideration and the issues raised in the appeal. We remain satisfied that it is the
responsibility of governments and parliaments rather than courts to address the problems
we have identified in relation to the admissibility of tendency and coincidence evidence.

Evidence of victims and survivors

Many survivors have told us how daunting they found the criminal justice system. Those survivors
whose allegations proceeded to a prosecution told us that the process of giving evidence was
particularly difficult. Many survivors told us that they felt that they were the ones on trial. Some
survivors told us that the cross-examination process was as bad as the child sexual abuse they
suffered. Many survivors told us that they found the process re-traumatising and offensive.

In private sessions and in public hearings, we have also heard from the families of young victims
and victims with disability about the particular difficulties these victims face in giving evidence.
Police and prosecutors have given us examples of complainants, especially children, breaking
down during cross-examination, in some cases with the result that the prosecution has failed.

The accused’s ability to question witnesses — including the complainant —is a key part of the
accused’s right to a fair trial. However, our consultations and research have indicated that, at
least in some cases, the way in which complainants are questioned by police, prosecutors and
defence counsel has itself compromised their evidence.

The complainant’s ability to give clear and credible evidence is critically important to any
criminal investigation and prosecution.

In Chapter 30, we discuss reforms to ensure the complainant is given a good opportunity to
give their ‘best evidence’, meaning the most complete and accurate evidence the complainant
is able to give. We particularly consider the needs of young victims and victims with disability,
but we also recognise that many complainants of child sexual abuse, including adult survivors
without disability, are likely to be vulnerable witnesses.
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We outline the examples we examined in the second week of Case Study 38 that illustrate
the difficulties facing children and people with disability and their families, and adult survivors,
in participating in the criminal justice system.

Special measures

Complainants in sexual assault cases, children and people with disability have all been
recognised for some time as vulnerable witnesses. Various aids have been implemented
through legislation to assist them in giving their evidence at trial. Special measures include:

- the use of a prerecorded investigative interview, often conducted by police, as some
or all of the complainant’s evidence in chief

- prerecording all of the complainant’s evidence, including cross-examination and
re-examination, so that the evidence is taken in the absence of the jury and the
complainant need not participate in the trial itself. This measure can also reduce
uncertainty in timing and delay

« closed circuit television (CCTV) may be used so that the complainant is able to give
evidence from a room away from the courtroom

« the complainant may be allowed to have a support person with them when giving
evidence, whether in the courtroom or remotely by CCTV

- if the complainant is giving evidence in court, screens, partitions or one-way glass
may be used so that the complainant cannot see the accused while giving evidence

« the public gallery of a courtroom may be cleared during the complainant’s evidence

- in some cases, particularly while young children are giving evidence, the judge and
counsel may remove their wigs and gowns.

There have also been a number of reforms to procedural rules and rules of evidence.
These include provisions:

+ restricting the scope of questions that can be asked in cross-examination
- requiring the court to disallow improper questions in cross-examination

- allowing third parties to give evidence of the disclosure of abuse as evidence
that the abuse occurred

- allowing expert evidence to be given about child development and child behaviour,
including about the impact of sexual abuse on children.

We outline the eligibility for special measures in each jurisdiction and what the Complainants’
Evidence Research tells us about the use of special measures.
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We discuss other courtroom issues, including how judges test the competence of young children
to give sworn evidence. We also discuss at some length the findings of the Complainants’ Evidence
Research in relation to courtroom questioning, particularly cross-examination. We also discuss
relevant aspects of the Memory Research.

In the second week of Case Study 38, we heard evidence from a number of experts familiar

with the operation of the Registered Intermediary Scheme, which has been in operation across
England and Wales since 2008. We heard evidence in Case Study 46 about the operation of the
intermediary schemes which have recently commenced in New South Wales and South Australia.

Intermediaries can be used to assist vulnerable witnesses at both the investigative stage by
police and in preparation for a trial. Ideally, the intermediary will also participate in a ‘ground
rules’ hearing before the witness’s evidence is taken. In the hearing, the intermediary can report
to the court on the witness’s requirements and the judge can give guidance to counsel as to
which recommendations of the intermediary are to be adopted.

We discuss the following possible reforms we identified in the Consultation Paper and what we
were told about them in submissions and in Case Study 46:

« the prerecording of all of a witness’s evidence

- theintroduction of intermediaries, including recent reforms in New South Wales
and South Australia

« theintroduction of ground rules hearings

- improving special measures through addressing any gaps in eligibility, considering
their extension to adult complainants who do not have disability, and addressing
technical problems

« improving courtroom issues — in addition to the use of intermediaries and ground
rules hearings —through training and professional development and reconsidering
the form of competency testing

« improving the availability and use of appropriate interpreters, including for
Aboriginal and Torres Strait Islander victims and survivors.

It is clear that special measures have assisted complainants to give more reliable evidence.
In some cases, victims may not have been willing or able to participate in a prosecution at
all if they had not had access to special measures. However, we have concluded that special
measures should be expanded to enable witnesses in child sexual abuse cases to give their
best evidence.
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Prerecording

We are satisfied that prerecording the entirety of a witness’s evidence is likely to have clear
benefits for both the witness and the parties in a case. Where the witness is a child complainant
of child sexual abuse, the benefits are even greater in minimising the trauma associated with
participating in the criminal justice process.

We are satisfied that states and territories should ensure that the relevant legislative provisions
and physical resources are in place to allow for the prerecording of the entirety of a witness'’s
evidence in child sexual abuse matters tried on indictment. This should include both the use of
a prerecorded investigative interview as some or all of the witness’s evidence in chief and the
availability of pre-trial hearings to record all of a witness’s evidence, including cross-examination
and re-examination, so that the evidence is taken in the absence of the jury and the witness
need not participate in the trial itself.

We are satisfied that such provisions should be made available for all complainants in child
sexual abuse matters tried on indictment, any other witnesses who are children or vulnerable
adults, and any other prosecution witness that the prosecution considers necessary.

We consider that eligibility should be extended beyond child complainants to all child witnesses
in recognition of the difficulties that may be faced where a number of children in a single family
or children in the same school or other social group are required to give evidence. The benefits
that a child complainant may gain, for example, from giving their evidence as early as possible
in proceedings may be significantly reduced if a sibling who witnessed the abuse was unable

to also give their evidence at that earlier stage of proceedings.

While most jurisdictions already make these provisions available for children and adults with
a cognitive impairment, the most significant gap in terms of eligibility for some special measures
is the coverage of adult complainants who do not have disability.

It is clear to us, including from what we have heard in public hearings and private sessions,
that many survivors of institutional child sexual abuse who are now adults and do not have
disability are ‘vulnerable’, particularly when they are describing their experiences of abuse
and particularly in the very unfamiliar and stressful environment of a court.

While CCTV and audiovisual links may be available currently, some adult survivors are likely
to benefit significantly from being able to use a prerecorded police investigative interview
as their evidence in chief and to prerecord their full evidence, including cross-examination
and re-examination.

78 Criminal Justice Executive Summary and Parts | - I



In terms of ‘other prosecution witnesses that the prosecution considers necessary’, we include
this category to cater for circumstances where an adult who is not the complainant, and does
not have disability, is required to give evidence, and there may be some benefit to the evidence
being given pre-trial.

For example, the parents or carers of a child complainant may be required to give evidence in
the prosecution. Similar to the example of a complainant’s siblings giving evidence used above,
some of the advantages to the child of prerecording their evidence and then being able to move
on with their life will be missed if the parent cannot give their evidence until the trial itself takes
place. Clearly, not all prosecution witnesses would be in this position. Where there are adult
witnesses who are neither vulnerable nor closely connected to any child witnesses, there may
be significantly less to be gained by taking their evidence early by way of prerecording.

While we recommend the availability of these special measures, we note that some survivors
have told us of the satisfaction and pride they have taken in their ability to confront their abuser
in court, face to face. We consider that victims and survivors should always have the option to
give evidence live in court if they wish to do so.

We are also of the view that, where cross-examination is to be prerecorded, a ground rules
hearing should be able to be held if required to maximise the benefits of the prerecording.

While ground rules are essential to get the full benefit of the use of intermediaries,
discussed below, there may be other circumstances where they are of benefit.

The full benefits of using prerecorded or remote evidence may not be realised if there are
technical problems with the recording and playback of such evidence, whether through the
failure of the technology or through poor use of the technology. Governments should work
with courts to improve the technical quality of CCTV and audiovisual links and the equipment
and staff training used in taking and replaying prerecorded and remote evidence.
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Recommendations

52. State and territory governments should ensure that the necessary legislative provisions
and physical resources are in place to allow for the prerecording of the entirety of a
witness’s evidence in child sexual abuse prosecutions. This should include both:

a. insummary and indictable matters, the use of a prerecorded investigative interview
as some or all of the witness’s evidence in chief

b. in matters tried on indictment, the availability of pre-trial hearings to record
all of a witness’s evidence, including cross-examination and re-examination,
so that the evidence is taken in the absence of the jury and the witness need not
participate in the trial itself.

53. Full prerecording should be made available for:

a. all complainants in child sexual abuse prosecutions
b. any other witnesses who are children or vulnerable adults
c. any other prosecution witness that the prosecution considers necessary.

54. Where the prerecording of cross-examination is used, it should be accompanied
by ground rules hearings to maximise the benefits of such a procedure.

55. State and territory governments should work with courts to improve the technical
quality of closed circuit television and audiovisual links and the equipment used and
staff training in taking and replaying prerecorded and remote evidence.

Recording

In the Consultation Paper, in relation to our discussion of appeals, we raised the issue of
whether reliable audiovisual recordings should be made of evidence given by complainants
in child sexual abuse trials, so that these recordings could be tendered as the complainant’s
evidence in any subsequent trial or retrial.

Recording the complainant’s evidence would avoid the need for the complainant to give their
evidence again if there is a new trial. In the context of appeals, if evidence is not prerecorded
or recorded, the complainant may be required to give evidence for a second time if an appeal
against conviction is successful and a retrial is ordered.

There are other circumstances where a complainant may have to give evidence for a second
time, even without an appeal. For example, where there is a hung jury, a new trial may take
place. A jury may be discharged for a variety of reasons after the complainant has given
evidence, and a new trial has to begin. Also, where an appeal is brought from a lower court,
the appeal might be heard by way of a new hearing in the higher court.
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In all of these cases, if the complainant’s evidence was prerecorded or recorded during the
first trial, the complainant would not be required to give evidence again.

We are satisfied that reliable audiovisual recordings should be made of evidence given by
complainants in child sexual abuse matters and that these recordings should be able to be
tendered as the complainant’s evidence in any subsequent trial or retrial. Recordings should
be made in both indictable and summary matters.

We consider that these provisions should extend beyond the complainant to other prosecution
witnesses that the prosecution considers necessary.

Legislation should require that evidence be recorded, regardless of whether the evidence

is given live in court, via CCTV or in a prerecorded hearing. Legislation should also allow the
evidence to be tendered by the prosecution and relied on as the witness’s evidence in any
subsequent trial or retrial. State and territory governments should ensure that the courts are
adequately resourced to provide this facility, in terms of both the initial recording and its use
in any subsequent trial or retrial.

In circumstances where the complainant or another prosecution witness is unable or unwilling
to give evidence again, these provisions may facilitate a new trial or a retrial where otherwise
the matter would not be able to proceed.

If it is not practical to record such evidence in a way that is suitable for use in any subsequent
trial, the fact that a witness may be required to give evidence again in the event of a retrial
should be a matter discussed with the witness when they initially choose whether to give
evidence via prerecording, CCTV or in person.

Recommendations

56. State and territory governments should introduce legislation to require the audiovisual
recording of evidence given by complainants and other witnesses that the prosecution
considers necessary in child sexual abuse prosecutions, whether tried on indictment or
summarily, and to allow these recordings to be tendered and relied on as the relevant
witness’s evidence in any subsequent trial or retrial. The legislation should apply
regardless of whether the relevant witness gives evidence live in court, via closed circuit
television or in a prerecorded hearing.

57. State and territory governments should ensure that the courts are adequately
resourced to provide this facility, in terms of both the initial recording and its use in
any subsequent trial or retrial.

58. If it is not practical to record evidence given live in court in a way that is suitable for use
in any subsequent trial or retrial, prosecution guidelines should require that the fact that
a witness may be required to give evidence again in the event of a retrial be discussed
with witnesses when they make any choice as to whether to give evidence
via prerecording, closed circuit television or in person.
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Intermediaries

We are satisfied that all states and territories should work towards establishing intermediary
schemes similar to the Registered Intermediary Scheme in England and Wales, available to any
witness with a communication difficulty in a child sexual abuse matter. Important features of
such a scheme should be as follows:

« Intermediaries should have relevant professional qualifications to assist in
communicating with vulnerable witnesses.

- Intermediaries should be provided with training in their role and understand that their
duty is to assist the court to communicate with the witness and to be impartial.

- Intermediaries should be available at both the police interview stage and trial stage.

- Intermediaries should be able to provide recommendations to police and the court
on how best to communicate with the witness and be able to intervene in an interview
or examination where they observe a communication breakdown.

We are satisfied that the long-term benefits of an intermediary scheme are likely to extend
beyond assisting in the provision of accurate evidence in individual cases. From what we

have heard, particularly with respect to the scheme in England and Wales, the frequent
exposure to the assistance that can be provided by an intermediary has assisted in generating
cultural change throughout the legal profession regarding the appropriateness of courtroom
questioning, particularly in relation to children and people with disability.

We recognise the costs of intermediary schemes. There are costs in establishing the scheme
and paying intermediaries. There are also likely to be costs for prosecution and defence
agencies and the costs of meeting additional demands on court time and court resources.
States and territories should work to make intermediary schemes available as quickly as possible
but recognising that they may need to be expanded incrementally over time — potentially by
area and by eligibility — as resources allow.

We also see significant benefits arising from the use of ground rules hearings with
intermediaries. Ground rules not only provide for a more precise and less stressful experience
for the witness but may also narrow the issues to be taken by the parties, thus improving the
efficiency of the trial.

We are satisfied that states and territories should work with their courts administrations to
ensure that ground rules hearings are able to be held —and are in fact held —in child sexual
abuse matters to discuss the questioning of prosecution witnesses with specific communication
needs, whether the questioning is to take place via a prerecorded hearing or during the trial.
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Recommendations

59. State and territory governments should establish intermediary schemes similar to
the Registered Intermediary Scheme in England and Wales which are available to any

prosecution witness with a communication difficulty in a child sexual abuse prosecution.

Governments should ensure that the scheme:

a. requires intermediaries to have relevant professional qualifications to assist
in communicating with vulnerable witnesses

b. provides intermediaries with training on their role and in understanding
that their duty is to assist the court to communicate with the witness and
to be impartial

c. makes intermediaries available at both the police interview stage and trial stage

d. enables intermediaries to provide recommendations to police and the court
on how best to communicate with the witness and to intervene in an interview
or examination where they observe a communication breakdown.

60. State and territory governments should work with their courts administration to ensure
that ground rules hearings are able to be held —and are in fact held — in child sexual
abuse prosecutions to discuss the questioning of prosecution witnesses with specific
communication needs, whether the questioning is to take place via a prerecorded
hearing or during the trial. This should be essential where a witness intermediary
scheme is in place and should allow, at a minimum, a report from an intermediary
to be considered.

Royal Commission into Institutional Responses to Child Sexual Abuse

83



Other special measures

We are satisfied that the other special measures generally used for vulnerable witnesses should
be available for complainants, other vulnerable witnesses and other prosecution witnesses that
the prosecution considers necessary in child sexual abuse matters.

Recommendation

61. The following special measures should be available in child sexual abuse prosecutions
for complainants, vulnerable witnesses and other prosecution witnesses where the
prosecution considers it necessary:

a. giving evidence via closed circuit television or audiovisual link so that the witness
is able to give evidence from a room away from the courtroom

b. allowing the witness to be supported when giving evidence, whether in
the courtroom or remotely, including, for example, through the presence
of a support person or a support animal or by otherwise creating a more
child-friendly environment

c. ifthe witness is giving evidence in court, using screens, partitions or one-way glass
so that the witness cannot see the accused while giving evidence

d. clearing the public gallery of a courtroom during the witness’s evidence

e. thejudge and counsel removing their wigs and gowns.

Courtroom issues

There appears to be strong support for the view that the practice of questioning younger
children on the difference between truth and lies is not effective in ensuring that the witness
subsequently tells the truth.

We are satisfied that, where there is any doubt about a child’s competence to give evidence,
a judge should establish the child’s ability to understand basic questions asked of them by
asking simple, non-theoretical questions. Where it does not appear that the child can give
sworn evidence, the judge should simply ask the witness for a promise to tell the truth and
allow the examination of the witness to proceed.
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Recommendation

62. State and territory governments should introduce legislation to allow a child’s
competency to give evidence in child sexual abuse prosecutions to be tested as follows:

a. Where there is any doubt about a child’s competence to give evidence, a judge
should establish the child’s ability to understand basic questions asked of them by
asking simple, non-theoretical questions — for example, about their age, school,
family et cetera.

b. Where it does not appear that the child can give sworn evidence, the judge should
simply ask the witness for a promise to tell the truth and allow the examination of
the witness to proceed.

In relation to reforming courtroom questioning, we consider that introducing intermediaries
and ground rules hearings should help to improve the skills of police, prosecutors, defence
counsel and judges in dealing with vulnerable witnesses. Training and education for judges

and the legal profession and judicial directions containing educative information about children
and the impact of child sexual abuse should also assist. We discuss these further in Chapter 31.

In relation to the rule in Browne v Dunn, we are satisfied that, for some child witnesses,

or witnesses with disability, offering them the opportunity to dispute a proposition that they
are not telling the truth, even if done with a view to providing that witness with procedural
fairness, may be confusing and distressing. While such an approach might be appropriate in
some cases, we are satisfied that, in any guidance prepared to assist courts and practitioners

in conducting ground rules hearings in relation to vulnerable witnesses, the issue of whether,
or the extent to which, it is necessary for the defence to comply with the rule in Browne v Dunn
should be considered.

Use of interpreters

All Australian jurisdictions accept that interpreters should be provided for witnesses who
require them in order to understand and reply to questions. The need for interpreters to assist
witnesses from culturally and linguistically diverse backgrounds is obvious. In our consultations,
participants have raised the particular interpreting needs of Aboriginal and Torres Strait Islander
victims and survivors.

We are satisfied that states and territories should provide adequate interpreting services
such that any witness in a child sexual abuse prosecution who needs an interpreter is
entitled to an interpreter who has sufficient expertise in their primary language, including
sign language, to provide an accurate and impartial translation for any engagement with the
criminal justice system.
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Recommendation

63. State and territory governments should provide adequate interpreting services such
that any witness in a child sexual abuse prosecution who needs an interpreter is entitled
to an interpreter who has sufficient expertise in their primary language, including sign
language, to provide an accurate and impartial translation.

Judicial directions and informing juries

The trial judge is obliged to ensure that a trial of the accused is fair. The judge must give
the jury a firm direction as to the appropriate law and remind the jury of the relevant facts.
A misdirection by the judge may result in a miscarriage of justice.

When giving directions in a trial, the judge may in some circumstances be required to give
the jury an appropriate warning or caution. It is common in trials of child sexual offences for
some directions and warnings to be given over and above the directions commonly given in
trials for other offences. The law with respect to judicial directions and warnings in sexual
offence —including child sexual abuse — trials is complex and controversial, and it has been
the subject of considerable review and research in Australia over the last decade.

For centuries, judges have relied on their own understandings of human behaviour to inform
the content of the relevant directions and warnings. The difficulty is that, in the absence of
research or other evidence as to how people behave, we do not know whether the judges’
assumptions are correct.

In some cases, we know that judges’ assumptions have been far from correct. For years, judges
assumed that victims of sexual offences will complain at the first reasonable opportunity. As a
consequence, delay was accepted to adversely affect the complainant’s credibility. The common
law developed special rules for warning the jury in accordance with this assumption. Research has
discredited this assumption. We now know that delay in complaint of sexual abuse is common
rather than unusual, particularly in the context of child sexual abuse. Parliaments have legislated
to limit or displace this erroneous assumption and the common law rules that developed from it.

The history of judicial directions and warnings — particularly directions and warnings based

on judicial assumptions about the unreliability of women, children and complainants of sexual
offences, including child sexual abuse — reflects a tension between the view of the High Court
and the legislation of the parliaments.
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In Chapter 31, we trace this tension through the decisions of the High Court and the legislative
responses of the New South Wales and Victorian parliaments. We focus in particular on
directions relating to the assumed unreliability of sexual assault complainants, the need for
corroboration of their evidence, the impact of delay on the credibility of the complainant

and as a source of forensic disadvantage to the accused, and the unreliability of children

as witnesses.

Judges and counsel ask jurors to draw on their ‘common sense’ and ‘life experience” when
assessing whether a child complainant is telling the truth. However, a significant body of
research has shown that children’s behaviours and reactions to child sexual abuse can be
counterintuitive and inconsistent with juror expectations. This may lead jurors to question
whether abuse has in fact occurred, with child complainants’ credibility undermined on the
basis of incorrect assumptions. The misconceptions may negatively affect jurors’ perceptions
of both child and adult complainants in child sexual abuse trials. We discuss research on myths
and misconceptions that jurors may hold.

The purpose of judicial directions is to ensure the accused is tried according to the law. While
this focuses on ensuring the accused receives a fair trial, the tension between the High Court
and parliaments suggests that some judicial directions have been more likely to have improved
the accused’s prospects of acquittal, to the detriment of the community at large and the
complainant in particular. Notwithstanding the legislated changes in some jurisdictions, this
raises the question of whether further changes should be made.

Judicial directions should ensure that the accused receives a fair trial and that the jury is given
the necessary information and assistance to perform its tasks. These considerations raise issues
of possible reforms to judicial directions but also issues of improving the information and
education available to judges and lawyers and to jurors.

Reforming judicial directions
In the Consultation Paper, we discussed reforming judicial directions as a possible option for reform.

The Victorian Parliament appears to have gone further than other parliaments towards
resolving tension with the courts over judicial directions by enacting the Jury Directions Act
2013 (Vic) and the Jury Directions Act 2015 (Vic).

Codifying judicial directions may assist in avoiding judicial directions that are not supported by
social science and other research. It may also assist in simplifying directions with a minimisation
of error and successful appeals.

We recognise that the Victorian legislation is not a complete codification of judicial directions.
Such an exercise may not be possible given the variety of directions that might be required
depending on the evidence in the particular trial.
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We consider that there is merit in codification of judicial directions as implemented in Victoria.
The codification has now been in operation for some years without significant criticism and

with the support and endorsement of the judiciary and experienced practitioners. We recognise
that this reform extends considerably beyond child sexual abuse trials and, indeed, trials for
sexual offences generally. We will not make a recommendation in favour of codification, but

we consider that other states and territories should follow Victoria’s experience with interest
and should reconsider codification now that Victoria has established a precedent from which
other jurisdictions could develop their own reforms.

Recommendation

64. State and territory governments should consider or reconsider the desirability of partial
codification of judicial directions now that Victoria has established a precedent from
which other jurisdictions could develop their own reforms.

Abolishing or reforming particular judicial directions

We are satisfied that no state or territory should retain the common law directions or warnings
arising from Kilby, Murray, Longman, Crofts, Crampton or Doggett.

Our discussion of the legislative responses of the New South Wales and Victorian parliaments
to these High Court cases demonstrates that New South Wales and Victoria have addressed
these problems.

In other states, some of these directions or warnings are still given, in spite of calls for reform
by a law reform commission and the judiciary.

We are satisfied that each state and territory should review its legislation to ensure that
these directions or warnings are not required or allowed. The New South Wales and Victorian
provisions provide precedents for consideration.

In relation to the Markuleski direction, we consider that the arguments against the direction are
considerably more persuasive than the arguments in favour of it. New South Wales, Queensland
and any other states or territories in which Markuleski directions are required should consider
introducing legislation to abolish any requirement for such directions.
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Recommendations

65. Each state and territory government should review its legislation and introduce any
amending legislation necessary to ensure that it has the following provisions in relation
to judicial directions and warnings:

a. Delay and credibility: Legislation should provide that:

i. thereis norequirement for a direction or warning that delay affects
the complainant’s credibility

ii. thejudge must not direct, warn or suggest to the jury that delay affects
the complainant’s credibility unless the direction, warning or suggestion
is requested by the accused and is warranted on the evidence in the
particular circumstances of the trial

iii. ingiving any direction, warning or comment, the judge must not use expressions
such as ‘dangerous or unsafe to convict’ or ‘scrutinise with great care’.

b. Delay and forensic disadvantage: Legislation should provide that:

i. thereis no requirement for a direction or warning as to forensic disadvantage
to the accused

ii. the judge must not direct, warn or suggest to the jury that delay has
caused forensic disadvantage to the accused unless the direction, warning
or suggestion is requested by the accused and there is evidence that the
accused has suffered significant forensic disadvantage

iii. the mere fact of delay is not sufficient to establish forensic disadvantage

iv. in giving any direction, warning or comment, the judge should inform
the jury of the nature of the forensic disadvantage suffered by the accused

V. in giving any direction, warning or comment, the judge must not use expressions
such as ‘dangerous or unsafe to convict’ or ‘scrutinise with great care’.

c. Uncorroborated evidence: Legislation should provide that the judge must not
direct, warn or suggest to the jury that it is ‘dangerous or unsafe to convict’ on
the uncorroborated evidence of the complainant or that the uncorroborated
evidence of the complainant should be ‘scrutinised with great care’.
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d. Children’s evidence: Legislation should provide that:

i. thejudge must not direct, warn or suggest to the jury that children as a class
are unreliable witnesses

ii. thejudge must not direct, warn or suggest to the jury that it would be ‘dangerous
or unsafe to convict” on the uncorroborated evidence of a child or that the
uncorroborated evidence of a child should be ‘scrutinised with great care’

iii. the judge must not give a direction or warning about, or comment on, the
reliability of a child’s evidence solely on account of the age of the child.

66. The New South Wales Government, the Queensland Government and the government
of any other state or territory in which Markuleski directions are required should
consider introducing legislation to abolish any requirement for such directions.

Improving information for judges and legal professionals

Assumptions that judges make about how complainants behave and how memory works
are embedded in the common law. They have been repeated regularly over the decades
by appellate judges, with limited, if any, reference to any relevant research to support them.

There was widespread support in submissions in response to the Consultation Paper for
increased training and education for all those involved in child sexual abuse trials, including
trial and appellate judges and legal practitioners.

Identifying the most effective means by which to provide increased training and education
is the challenge.

An important benefit of introducing witness intermediaries, which we recommend in Chapter
30, is their role in educating judges and legal practitioners in the context of the particular trial
and particular witness.

Another area in which better information, or training and education, might be particularly
useful is in assisting the judiciary and legal practitioners to understand and keep up to date
with current social science research that is relevant to understanding child sexual abuse.

The Memory Research we commissioned and published provides up-to-date information about
some relevant issues. The Memory Research is intended to contribute to the development of
guidance for judges, magistrates and the legal profession, including through bench books and
legal education.
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There are a number of existing bodies that should provide significant leadership in ensuring
that the relevant information and training is made available to the judiciary and potentially the
broader legal profession. In particular, the following bodies already perform important roles

in educating the judiciary and profession:

« the Australasian Institute of Judicial Administration
- the National Judicial College of Australia

« the Judicial Commission of New South Wales

- the Judicial College of Victoria.

Recommendations

67. State and territory governments should support and encourage the judiciary, public
prosecutors, public defenders, legal aid and the private Bar to implement regular
training and education programs for the judiciary and legal profession in relation to
understanding child sexual abuse and current social science research in relation to
child sexual abuse.

68. Relevant Australian governments should ensure that bodies such as:

a. the Australasian Institute of Judicial Administration
b. the National Judicial College of Australia

c. theJudicial Commission of New South Wales

d. theJudicial College of Victoria

are adequately funded to provide leadership in making relevant information and training
available in the most effective forms to the judiciary and, where relevant, the broader
legal profession so that they understand and keep up to date with current social science
research that is relevant to understanding child sexual abuse.

Improving information for jurors

Jurors may need assistance in better understanding children’s responses to child sexual abuse.

Expert evidence

Experiences of the value of expert evidence in child sexual abuse trials appear to differ widely
across jurisdictions.
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Given issues such as cost, the difficulty in identifying suitable and qualified experts, and some
uncertainty as to the extent to which expert evidence assists the jury, we do not consider
that expert evidence is likely to be used in many, let alone most, child sexual abuse trials in
Australian jurisdictions. However, we see no reason why it should not be an available option
in all jurisdictions in those trials where the prosecution considers that it might be useful and
the issues of cost and the like can be overcome.

We are satisfied that provisions such as those in sections 79(2) and 108C of the Uniform
Evidence Act make appropriate provision for the use of expert evidence.

Recommendation

69. In any state or territory where provisions such as those in sections 79(2) and 108C of
the Uniform Evidence Act or their equivalent are not available, the relevant government
should introduce legislation to allow for expert evidence in relation to the development
and behaviour of children generally and the development and behaviour of children
who have been victims of child sexual abuse offences.

Particular judicial directions

We consider that judicial directions containing educative information about children and the
impact of child sexual abuse would enhance justice for victims of child sexual abuse.

It is clear from a number of cases we discuss that it will be difficult for trial judges to assist juries
by providing information about what is known from the social science research without specific
legislative authority to do so.

A number of recommendations have previously been made in favour of introducing judicial
directions, including directions recommended by the National Child Sexual Assault Reform
Committee in 2010.

We are concerned that, in spite of these various recommendations, very little seems to have
been done, apart from the new directions the Victorian Government has proposed be given in
sexual offence trials in relation to inconsistencies in the complainant’s account.

We are satisfied that directions such as these should be settled and authorised —and, indeed,
required, at least if requested by the prosecution — by legislation as a priority. We do not
consider that more research is needed. Of course, such directions should be kept under review
and amended from time to time to take account of up-to-date expert knowledge and opinion.
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We consider that governments should lead a process to consult the prosecution, defence, judiciary
and academics with relevant expertise in relation to the directions, with a view to settling them
and introducing legislation as soon as possible to authorise and require the directions to be given.

Recommendation

70. Each state and territory government should lead a process to consult the prosecution,
defence, judiciary and academics with relevant expertise in relation to judicial directions
containing educative information about children and the impact of child sexual abuse,
with a view to settling standard directions and introducing legislation as soon as possible
to authorise and require the directions to be given. The National Child Sexual Assault
Reform Committee’s recommended mandatory judicial directions and the Victorian
Government’s proposed directions on inconsistencies in the complainant’s account
should be the starting point for the consultation process, subject to the removal of
the limitation in the third direction recommended by the National Child Sexual Assault
Reform Committee in relation to children’s responses to sexual abuse so that it can
apply regardless of the complainant’s age at trial.

The timing of giving judicial directions

There is considerable merit in allowing the trial judge to give directions at any time before
the close of evidence at the discretion of the judge and requiring some directions to

be given at particular times — generally earlier than might otherwise occur —in the trial.

The Jury Directions Act 2015 (Vic) requires some directions to be given as soon as practicable
and before relevant evidence is given.

In advance of any more general codification of judicial directions, state and territory
governments (other than the Victorian Government) should work with the judiciary to provide
any necessary legislation.

Recommendation

71. In advance of any more general codification of judicial directions, each state and
territory government should work with the judiciary to identify whether any legislation
is required to permit trial judges to assist juries by giving relevant directions earlier
in the trial or to otherwise assist juries by providing them with more information about
the issues in the trial. If legislation is required, state and territory governments should
introduce the necessary legislation.
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Providing educational material to juries

There may be methods — other than or in addition to expert evidence and judicial directions
—that might help to inform and educate juries.

The Victorian Government is currently trialling a jury guide. The outcomes of the Victorian
trial should be of interest to all states and territories. We also heard evidence about material
provided to jurors in New South Wales.

The material in Victoria and New South Wales is general and is not directed at material that is
specifically relevant to child sexual abuse trials.

We note that the views of interested parties were mixed as to the benefits or otherwise of
providing video or other material to the jury, particularly in relation to material about child
sexual abuse.

At this stage, we consider that providing legislative authority for the trial judge to give judicial
directions on child witnesses and child sexual abuse is preferable to developing additional
educational materials to assist juries. Further, ensuring legislation permits the use of expert
evidence in appropriate cases enables the jury to be assisted by evidence that is particularly
relevant to the particular circumstances in that trial.

Delays and case management

Many survivors have told us in private sessions of their experiences in participating in criminal
trials. In a number of our public hearings, we have also heard evidence about the experiences
of victims and their families and survivors in court processes. A number of submissions to Issues
Paper 8 also told us of personal and professional experiences of prosecution responses during
the trial stage of the prosecution.

Regardless of whether the overall experience was positive or negative, many of those from
whom we have heard have raised concerns about delays. Even where the prosecution ultimately
results in a successful outcome for the complainant in that the accused is convicted, a number
of complainants have told us of the stress and distress they and those close to them suffered,
sometimes for years, while the prosecution took its course.

Every state and territory has a different court structure and different procedural rules for
dealing with criminal proceedings. As we observed in the Consultation Paper, it is probably
unrealistic to think that we could recommend particular structures or processes that would be
effective in eight states and territories, each with its own different system. However, there seem
to be common themes and elements that might contribute to reducing delay and creating more
efficient court processes and case management.
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In Chapter 32, we discuss the extent and impact of delay in child sexual abuse prosecutions
and the causes of delay. There is rarely just one issue that causes delay in the criminal justice
system. Rather, many factors interact with each other. A number of aspects of the system may
need to change in order to bring about a reduction in delay.

We discuss in some detail examples of approaches that some jurisdictions are currently taking
to addressing delay.

We also discuss what we were told in submissions in relation to the following possible options
to address delay:

« specialist courts and prosecution units and the specialist measures that have been
introduced to address sexual offences in some Australian jurisdictions

« early allocation of prosecutors, which might:

o enable the prosecutors to make sure the charges are correct early in the proceedings

o allow early identification and narrowing of the issues

o facilitate disclosure to the defence and any negotiations which may encourage
early guilty pleas

¢ encouraging appropriate early guilty pleas
« abolishing committal hearings in jurisdictions that have not already abolished them
- case management mechanisms to ensure early identification of the issues

- reviewing trial listing practices.

These issues and possible reforms are not new. However, a lack of resources for the key participants,
particularly courts and prosecution agencies, may make it difficult to implement reforms.

Some states and territories do not have particular problems with delay, or at least not to the same
extent as the larger jurisdictions, in relation to child sexual abuse trials. The differences between
jurisdictions that are experiencing unacceptable delays may also mean that solutions in one
jurisdiction may not work in other jurisdictions.

Given these jurisdictional differences and the complexities involved, we are satisfied that
it is not feasible for us to make detailed recommendations about how eight very different
prosecution and court systems should operate.

It also seems likely that other recommendations we make in this report, if implemented, will
have an effect on delay, although it might not be clear whether that effect is positive or negative.
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For example, the experience of the child sexual assault evidence pilot in New South Wales
suggests that greater prerecording of complainants’ evidence might reduce delay by requiring
earlier briefing of the prosecutor and defence counsel; earlier identification of the issues; and
earlier assessment of the strength of the evidence. It might also encourage appropriate guilty
pleas to be made earlier, and it might reduce the likelihood of charges being withdrawn late
in the pre-trial process.

However, to the extent the pilot encourages complainants to come forward and to remain
in the criminal justice process, and if it enables them to give their best evidence so that
trials are more likely to proceed, it may increase the number of prosecutions in the system,
potentially leading to increased delay.

The interconnectedness of the criminal justice system makes it likely that any significant
changes will require additional resources, at least initially, not just for the courts but also

for prosecution agencies and publicly funded defence services and in some cases for police.
Even where reforms achieve improvements, these may require an initial additional investment,
and they may lead to increased demand rather than reducing the need for resources.

It is likely that each jurisdiction will differ as to where resources are best directed across the
system and in relation to particular reforms, depending on the problems being experienced
most acutely in the relevant jurisdiction, and this is likely to change over time.

It is clear that delay can be a significant problem in the criminal justice system in child sexual
abuse prosecutions, even though such prosecutions are often afforded a degree of priority.
Delays can be particularly damaging for complainants, encouraging them to give up on
obtaining a criminal justice response or even discouraging them from reporting the abuse they
have suffered to police.

It is also clear that a number of jurisdictions have adopted measures to seek to reduce delays,
to better case manage child sexual abuse prosecutions and to trial different programs that might
both reduce delays and bring about other improvements in child sexual abuse prosecutions.
Some jurisdictions are conducting reviews and evaluations or are preparing responses to
relevant recommendations of law reform bodies, and the outcomes of these processes should
be of interest to all jurisdictions that are experiencing delays.
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Recommendations

72. Each state and territory government should work with its courts, prosecution, legal
aid and policing agencies to ensure that delays are reduced and kept to a minimum in
prosecutions for child sexual abuse offences, including through measures to encourage:

a.

b.

C.

d.

73. In those states and territories that have a qualified privilege in relation to sexual assault
communications, the relevant state or territory government should work with its courts,
prosecution and legal aid agencies to implement any necessary procedural or case
management reforms to ensure that complainants are effectively able to claim the
privilege without risking delaying the trial.

the early allocation of prosecutors and defence counsel

the Crown —including subsequently allocated Crown prosecutors —to be bound by
early prosecution decisions

appropriate early guilty pleas

case management and the determination of preliminary issues before trial.

Sentencing

We discuss sentencing of child sexual abuse offenders in Chapter 34.

The sentencing of offenders involves an often complex task of applying the principles and
purposes of sentencing to the characteristics of the offence and the subjective characteristics
of the offender. Terms of imprisonment must be within statutory limits and will be influenced
by sentences imposed for similar offences and, in some jurisdictions, standard non-parole
periods or baseline sentences.

The approach to sentencing child sex offenders, and the term of head sentences, have altered
significantly in recent times. There has been an upward trend in the number of offenders who
receive custodial sentences, and the lengths of sentences for child sexual abuse have increased.

Sentencing sits at the ‘end of a long series of decisions’, including the initial decision by

the complainant to report the abuse to police, the police response, and the finding by

the prosecutor that there is a reasonable prospect of conviction followed by a decision to
prosecute. Much of our focus in this report is on pre-conviction concerns and ensuring that
victims and survivors are able to report to police, have their reports investigated and, where
appropriate, have offenders prosecuted.
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However, the sentencing of child sex offenders is an important issue. This is in part because
of the role sentencing plays in achieving some of the purposes of the criminal justice system
— particularly punishment and deterrence.

We discuss the findings of the two research reports that we commissioned on sentencing

in matters of child sexual abuse, with a focus on institutional child sexual abuse: the Sentencing
Research and A statistical analysis of sentencing for child sexual abuse in institutional contexts
(Sentencing Data Study). The Sentencing Research examines the factors that inform sentencing
policy and judicial decision-making when sentencing for institutional child sexual abuse. The
Sentencing Data Study analysed 283 matters in which an offender was sentenced for

child sexual abuse offences in an institutional context.

We outline the general principles and purposes of sentencing and the sentencing factors that
are most relevant in child sexual abuse cases.

In the Consultation Paper, we identified a number of possible areas for reform. We discuss the
submissions and evidence we received in response to the Consultation Paper.

Excluding good character as a mitigating factor

Generally, an offender’s prior or other good character (apart from the offending behaviour) can be
a mitigating factor in sentencing. However, allowing good character as a mitigating factor can be
highly problematic in sentencing for child sexual abuse offences. In particular, offenders may use
their reputation and good character to facilitate the grooming and sexual abuse of children and to
mask their behaviour. This may be particularly so in matters of institutional child sexual abuse.

In many of the cases of institutional child sexual abuse that we have considered, it is clear that
the perpetrator’s good character and reputation facilitated the offending. In some cases,
it enabled them to continue to offend despite complaints or allegations being made.

New South Wales and South Australia have legislated to prevent the offender’s good character
being taken into account as a mitigating factor if that good character was of assistance to the
offender in the commission of the offence.

Many submissions in response to the Consultation Paper expressed support for other states
and territories to adopt the approach applying in New South Wales and South Australia.

Very few submissions opposed the proposal that other states and territories adopt the position
that applies in New South Wales and South Australia. Those that expressed opposition generally
submitted that good character had minimal application in child sexual abuse cases and so the
provision was not needed. It would therefore seem uncontroversial to exclude its consideration
where it was of assistance to the offender in the commission of the offence.
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Although the sentencing courts appear to give only slight consideration to good character

in cases of child sexual abuse, we are satisfied that all other states and territories should
introduce legislation similar to that applying in New South Wales and South Australia. In child
sexual abuse cases, including institutional child sexual abuse cases, there should be no place
for evidence of good character to be led on behalf of an offender as a mitigating factor in
sentencing where that apparently good character has facilitated the offending.

Recommendation

74. All state and territory governments (other than New South Wales and South Australia)
should introduce legislation to provide that good character be excluded as a mitigating
factor in sentencing for child sexual abuse offences where that good character facilitated
the offending, similar to that applying in New South Wales and South Australia.

Cumulative and concurrent sentencing

The issue of whether sentences are imposed concurrently or cumulatively (consecutively)

is relevant in matters where an offender is convicted and sentenced for more than one count
on the indictment or on multiple indictments, or where the offender is still serving a sentence
for a prior conviction.

In private sessions and in public hearings, a number of survivors have expressed dissatisfaction
about concurrent sentencing.

All states and territories other than Victoria continue to have a presumption in favour of concurrent
sentencing. Victoria legislated in 1993 to reverse the presumption in favour of concurrency when
sentencing serious child sexual abuse offenders.

In states and territories other than Victoria, there is a common law presumption in favour

of imposing concurrent sentences. Most jurisdictions have statutory provisions that mirror
this presumption, although there is usually an accompanying statutory provision giving the
sentencing court discretion to impose cumulative, aggregate or partially cumulative sentences.

A number of submissions in response to the Consultation Paper addressed this issue.

It would appear that the principles behind concurrent sentencing are not well understood,
and, perhaps as a consequence, the imposition of sentences that are to be served concurrently
can cause distress to victims and survivors.

However, given the principle of totality, adopting a simple presumption in favour of cumulative
sentencing would be unlikely to provide victims and survivors with any greater comfort. In order
to comply with the principle, head sentences for child sex offences would need to be reduced

in order to avoid a crushing sentence, which might be just as distressing to victims and survivors.

Royal Commission into Institutional Responses to Child Sexual Abuse 99



We consider that sentencing for multiple offences should, to the greatest degree possible,
provide separate recognition for separate episodes of child sexual abuse offending, and
certainly for multiple victims.

We are not satisfied that legislating for a presumption in favour of cumulative sentencing would
achieve this. However, we are satisfied that there is scope for states and territories to legislate
toensure that the separate harm done to victims by separate offences is recognised where there
are multiple discrete episodes of offending and/or where there are multiple victims.

Adopting a provision similar to that used in New South Wales, which requires the sentencing
court to give an indication of the sentence that would have been imposed for each offence
when setting an aggregate sentence, should assist in ensuring that separate episodes of
offending are given their own recognition in any aggregated sentence.

We do not put this recommendation forward with an expectation that it is likely to lead to
longer sentences. Sentencing for multiple offences is a difficult task, and we share the concern
expressed in some submissions that preserving discretion for sentencing courts is the most
appropriate course to recognise the many and various circumstances that arise in sentencing.

Recommendation

75. State and territory governments should introduce legislation to require sentencing
courts, when setting a sentence in relation to child sexual abuse offences involving
multiple discrete episodes of offending and/or where there are multiple victims, to
indicate the sentence that would have been imposed for each offence had separate
sentences been imposed.

Sentencing standards in historical cases

In most Australian jurisdictions, an offender is sentenced with reference to the sentencing
standards that existed at the time of the offending, including in relation to the maximum
penalty, non-parole period and the prevailing sentence lengths accepted by the courts at
the time of offending.

The use of historical sentencing standards is particularly relevant to matters of institutional
child sexual abuse, which are often prosecuted many years, even decades, after the offending
occurred. Applying historical sentencing standards can result in sentences that do not align with
the criminality of the offence as currently understood. Applying historical sentencing standards
can also be complicated.
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Australian jurisdictions generally sentence by applying historical sentencing standards.
However, Victorian legislation directs the sentencing court to have regard to current sentencing
practices, and South Australia provides for current sentencing standards to apply in cases of
multiple or persistent child sexual abuse, regardless of when the offending occurred.

England and Wales have implemented more substantial reform. While the statutory maximum
penalty that applied at the time of the offence continues to apply, they otherwise sentence in
accordance with the sentencing standards that apply at the time of sentencing.

Some submissions expressed support for adopting the approach applying in England and Wales,
while other submissions suggested that it would breach the principle against retrospectivity
and may be unfair to the offender.

We are satisfied that, provided the maximum penalty that applied at the time of the offence
continues to apply, there is no unfairness in applying contemporary sentencing standards within
that maximum penalty. We are also satisfied that this would not result in an offender receiving
a higher penalty than the one that was applicable at the time when the offence was committed.

We are satisfied that historical sentencing standards were in error, based on misunderstandings
of the impact of child sexual abuse on victims. We also note that, where an offender is being
sentenced for historical child sexual abuse offences, it is likely that that offender has benefitted
from many years of living in freedom in the community — a benefit that may well not have been
available if the offender had admitted to the offending and subjected themselves to the criminal
justice system at the relevant time.

We are satisfied that states and territories should legislate to provide that sentences for child
sexual abuse offences should be set in accordance with the sentencing standards at the time
of sentencing instead of at the time of the offending, as now occurs in England and Wales.

Recommendation

76. State and territory governments should introduce legislation to provide that sentences
for child sexual abuse offences should be set in accordance with the sentencing
standards at the time of sentencing instead of at the time of the offending, but the
sentence must be limited to the maximum sentence available for the offence at the date
when the offence was committed.
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Victim impact statements
Victims can participate in the sentencing process through victim impact statements.

A number of submissions raised concerns about victim impact statements and the limits that
can be placed on them.

We acknowledge the difficulties and stress that victims may face in preparing a victim impact
statement which reflects the harm they feel they have suffered but does not contain material
that goes beyond what an offender has been convicted of, particularly in circumstances where
the conviction is the result of charge negotiation.

However, we also note that an offender can only be sentenced for that which they have been
convicted of, and, in this context, an offender and their counsel may object to material that
is not relevant to the sentencing.

We are satisfied that state and territory governments should improve the information
provided to victims and survivors to better prepare them for the process of making a victim
impact statement and give them a better understanding of its role in the sentencing process.
This should be done in consultation with DPPs.

We are also satisfied that state and territory governments should ensure that all relevant special
measures to assist victims in giving evidence in criminal matters are extended to victims when
they are giving their victim impact statements, if they choose to use them.

Recommendations

77. State and territory governments, in consultation with their respective Directors of
Public Prosecutions, should improve the information provided to victims and survivors
of child sexual abuse offences to:

a. give them a better understanding of the role of the victim impact statement
in the sentencing process

b. better prepare them for making a victim impact statement, including in relation to
understanding the sort of content that may result in objection being taken
to the statement or parts of it.

78. State and territory governments should ensure that, as far as reasonably practicable,
special measures to assist victims of child sexual abuse offences to give evidence in
prosecutions are available for victims when they give a victim impact statement, if
they wish to use them.
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Appeals

We discuss appeals in relation to child sexual abuse offences in Chapter 35.

Appeals play an important role in the criminal justice system. They provide an avenue for parties
to correct errors in individual matters. They also enable the appellate courts to provide guidance
to trial courts on the correct way to apply the law in similar cases, which improves consistency
across the criminal justice system.

While a criminal appeal following a conviction for child sexual abuse offences may be traumatic
for the complainant, a defendant’s right to appeal is enshrined in the criminal law. It is
fundamental to the integrity of the criminal justice system and the ongoing development of
principles of law.

Each state and territory’s legislation governing appeals in criminal matters allows a convicted
person to appeal against their conviction, either as of right or with leave depending upon the
issues raised in the appeal. A convicted person is allowed to appeal against their sentence with
the leave of the court. Some offenders appeal only against their sentence, while other convicted
persons appeal against both their conviction and sentence.

The prosecution is allowed to appeal against a sentence imposed by the sentencing court,
although such appeals should be rare. The prosecution is generally not allowed to appeal
against an acquittal.

In most jurisdictions, the prosecution is allowed to appeal against interlocutory judgments or
orders —that is, judgments or orders made by the trial judge before or during the trial — at least
in some circumstances. The accused may also appeal against interlocutory judgments or orders
with the appeal court’s leave or a certificate from the trial judge.

We discuss research we commissioned on appeals to the New South Wales Court of Criminal
Appeal in child sexual assault matters in New South Wales from 2005 to 2013 — the Appeals Study.

In the Consultation Paper, we identified a number of areas for possible reform. In Chapter 30

we address the issue of the importance of recording complainants’ evidence more broadly,
rather than only in relation to appeals.

Interlocutory appeals by the prosecution

Interlocutory appeals may be particularly important for the prosecution if a trial judge makes
orders that could have a significant impact on the prosecution’s case.
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Only New South Wales, Victoria, the Australian Capital Territory and the Commonwealth
provide for a general right of appeal by the prosecution against interlocutory decisions made
during the course of a trial. Some other states have appeal rights but only in respect of specific
interlocutory decisions.

Given the significant role that interlocutory appeals have in correcting errors of law before trial,
it is important that the DPP in each jurisdiction has adequate rights of interlocutory appeal
to reduce the possibility of error in the trial.

Interlocutory decisions may significantly reduce, and in some cases even destroy, the
prosecution’s prospects of success in the prosecution. We consider that the prosecution’s
interlocutory appeal rights should not be subject to a requirement for leave. We note that
the New South Wales DPP appears to have exercised his interlocutory appeal rights, which
do not require leave, with appropriate restraint.

We received submissions suggesting that, despite certain differences in operation, the
interlocutory appeal provisions in New South Wales and Victoria were working well. As such,
we do not recommend that one jurisdiction’s provisions be used in preference to the others.

However, we are satisfied that states and territories should, where necessary, expand the
DPP’s right to bring an interlocutory appeal to a broad general right.

We also consider that appellate courts should be sufficiently well resourced to ensure that
interlocutory appeals can be dealt with expeditiously so as to avoid delay in trials affected
by an interlocutory appeal.

Recommendations

79. State and territory governments should introduce legislation, where necessary, to expand
the Director of Public Prosecution’s right to bring an interlocutory appeal in prosecutions
involving child sexual abuse offences so that the appeal right:

a. applies to pre-trial judgments or orders and decisions or rulings on the admissibility
of evidence, but only if the decision or ruling eliminates or substantially weakens
the prosecution’s case

b. is not subject to a requirement for leave
c. extendsto ‘no case’ rulings at trial.

80. State and territory governments should work with their appellate court and the Director
of Public Prosecutions to ensure that the court is sufficiently well resourced to hear and

determine interlocutory appeals in prosecutions involving child sexual abuse offences
in a timely manner.
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Inconsistent verdicts

A ground of appeal that is commonly raised in child sexual abuse cases is what is referred to as
‘inconsistent verdicts’. This ground may arise where, in a trial involving multiple counts, the jury
returns a guilty verdict on one or more counts and a not guilty verdict on one or more other counts.

Particularly in child sexual abuse cases where the only evidence of the abuse is the evidence
given by the complainant, the offender may argue that a verdict of not guilty on one or more
counts shows that the jury must not have believed the complainant. The offender may then
argue that the verdicts of guilty on one or more other counts are therefore ‘unsafe’ because
the jury should have had doubts about all of the complainant’s evidence.

The High Court has clarified the principles that govern the approach an appellate court should
take in ‘inconsistent verdict’ appeals. However, appellate judges may still differ as to whether
a conviction should be overturned on this basis.

Taking account of the submissions we received in relation to this issue, we are satisfied that

the approach to arguments on appeal that verdicts are inconsistent has now been satisfactorily
resolved by the courts and that there is no need for us to recommend any reform in this area of
the law.

Prosecution discretion following a successful appeal against conviction

Many conviction appeals that succeed result in the appeal court ordering a retrial. Following
the ordering of a retrial by the court, the DPP retains a discretion whether or not to proceed
with a new trial. The DPP guidelines in each jurisdiction do not necessarily provide principles
guiding whether the DPP should retry a matter where a conviction at trial has been overturned
and a retrial ordered.

Given the impact on complainants of the decision whether or not to proceed with a retrial,
we are satisfied that prosecution guidelines should explicitly address this issue and should
require consultation with the complainant and the relevant police officer before the DPP
decides whether or not to retry a matter after a conviction has been overturned. We cannot
see that an explicit statement of this requirement could cause any harm.

Recommendation

81. Directors of Public Prosecutions should amend their prosecution guidelines, where
necessary, in relation to the decision as to whether there should be a retrial following
a successful conviction appeal in child sexual abuse prosecutions. The guidelines should
require that the prosecution consult the complainant and relevant police officer before
the Director of Public Prosecutions decides whether to retry a matter.
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Monitoring appeals

In the Consultation Paper we suggested that it may be beneficial if relevant government agencies
monitor the number, type and success rate of appeals in child sexual abuse prosecutions, and
the issues raised, to identify areas of the law in need of reform.

We are satisfied that governments should monitor the number, type and success rate of appeals
generally, and the issues raised, to identify areas of the law in need of reform.

We consider that this will be particularly important following any significant reforms to
crimes or evidence legislation — including reforms arising from the implementation of the
recommendations in this report — to ensure that the reforms are working as intended.

Recommendation

82. State and territory governments should ensure that a relevant government agency, such
as the Office of the Director of Public Prosecutions, is monitoring the number, type and
success rate of appeals in child sexual abuse prosecutions and the issues raised to:

a. identify areas of the law in need of reform

b. ensure any reforms —including reforms arising from the Royal Commission’s
recommendations in relation to criminal justice, if implemented — are working
as intended.

Post-sentencing issues

In Chapter 36, we discuss three criminal justice responses that can occur at sentencing or after
a child sexual abuse offender has been sentenced:

- treatment for adult child sexual abuse offenders while they are serving their sentences,
either in custody or in the community

« indefinite sentences and supervision or detention orders

« risk management measures applying on release of child sexual offenders, including
sex offender registration schemes.

Generally, these measures aim to protect the community through treating offenders, keeping
offenders in custody or restricting offenders’ activities in the community. Only a few survivors
have raised concerns with us about any of these measures in relation to institutional child
sexual abuse.
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We held a public roundtable on adult sex offender treatment programs. We outline the
roundtable discussions on current programs and evidence for the effectiveness of treatment
programs. At the public roundtable, we raised the issue of whether the successful completion
of an adult sex offender treatment program should have any impact on a convicted sex
offender’s eligibility for a Working with Children Check (WWCC) clearance. We outline the
discussion, which was generally to the effect that treatment is potentially positive, but it should
not be assumed to be a cure; offenders who sought to place themselves back in a position

of risk by working with children would raise concerns.

Some submissions in response to the Consultation Paper commented on these measures.

Based on what we have heard, including the views of experts canvassed at our public roundtable,
we are satisfied that there is not sufficient evidence to demonstrate that the completion of a sex
offender treatment program should entitle an offender to be eligible to apply for a role working
with children. We note the various programs made available by state and territory corrective
service agencies and encourage the continued evaluation and development of offender
treatment programs.

In relation to supervision and detention orders and indefinite sentences, we outline the
provisions for and use of these measures in different states and territories.

Extended supervision and detention orders are used in relatively few cases to manage those
sex offenders who continue to pose a risk beyond the term of their sentence. Given the limited
use of such orders, we do not consider that there is sufficient evidence to justify making a
recommendation on their broader adoption. We encourage all state and territory governments
to consider their regimes for managing serious sex offenders beyond their imprisonment,
including the use of the most accurate risk prediction methodologies available.

In relation to risk management measures on release of an offender, we outline the operation
of child sex offender registries and discuss how they interact with WWCC schemes and the
different approaches adopted between the states and territories.

Implementation of our recommendations on WWCC schemes would strengthen some of the current
provisions preventing convicted child sexual offenders —who would be on the sex offender registers
— from seeking or obtaining WWCC clearances. We encourage state and territory governments to
continue to review their sex offender registration and WWCC schemes to ensure that all registered
sex offenders are prohibited from working or applying to work in child-related employment.
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Juvenile offenders

We discuss the criminal justice system’s response to child-to-child sexual abuse in Chapter 37.
We are conducting a separate project in relation to children with harmful sexual behaviours
generally, including children whose behaviour would not attract a criminal justice response.
We will report on that work in our final report.

It is apparent that there is a significant level of sexual abuse committed by children on other
children. Child-to-child sexual abuse may involve peers, but it can also involve sexual abuse
committed by a child of a different age, particularly older children who abuse younger children.

We have heard from many victims and their families and survivors of their experiences of being
sexually abused by other children in institutions.

We outline the data on child-to-child sexual abuse that was analysed in the Police Data Report.

The criminal justice system will only respond to child-to-child sexual abuse if the child
perpetrating the abuse is old enough to be held criminally responsible for their actions.
Children under 10 cannot be charged or prosecuted. For children from the age of 10 until
they turn 14, the prosecution bears the burden of proving that they should be held criminally
responsible for their actions.

The issue of what should be the minimum age for criminal responsibility has been the subject
of debate over a number of years within the legal profession, and it has been considered by
various law reform commissions. The issue arises generally across all categories of crime and
extends considerably beyond our Terms of Reference. We have not heard evidence or received
submissions to the effect that children aged under 12 are being inappropriately caught in the
criminal justice system in relation to conduct involving institutional child sexual abuse. We do
not see that raising the age of criminal responsibility would contribute to the prevention of
child sexual abuse in an institutional context.

One submission in response to the Consultation Paper drew our attention to an additional
matter that was not raised in the Consultation Paper. It is a presumption that boys under
the age of 14 are incapable of having sexual intercourse. The origin of the presumption
can be traced to English common law from at least the 1700s.

With the exception of Tasmania and the Northern Territory, states and territories abolished
the presumption in the late 1970s or 1980s following criticism at that time by the legislature
and judiciary. In Tasmania, there is a legislated presumption that a male under seven years
of age is conclusively presumed to be incapable of having sexual intercourse. In the Northern
Territory, the presumption never formed part of the Criminal Code.
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The presumption that a boy under the age of 14 was incapable of having sexual intercourse
has the potential to cause real injustice to a complainant and to protect an alleged perpetrator
from being charged.

When governments introduced legislation to abolish the presumption in the 1970s and 1980s,
they did not legislate to give the abolition of the presumption retrospective operation.
However, they would not then have known what we now know about the delay in reporting
child sexual abuse, including institutional child sexual abuse. However, we also recognise that
retrospectively extending criminal liability — even to correct a presumption made by the law
which is factually incorrect — is a significant step.

Apart from the Northern Territory, which never adopted the presumption, we consider that
each state and territory government should now give consideration to whether the abolition
of the presumption should be given retrospective effect and any immunity which has already
arisen for a perpetrator as a result of the operation of the presumption up until the time it was
abolished should be abolished.

Recommendation

83. State and territory governments (other than the Northern Territory) should give further
consideration to whether the abolition of the presumption that a male under the age
of 14 years is incapable of having sexual intercourse should be given retrospective
effect and whether any immunity which has arisen as a result of the operation of the
presumption should be abolished. State and territory governments (other than the
Northern Territory) should introduce any legislation they consider necessary as a result
of this consideration.

If children are reported to the police and a criminal justice response is pursued, the criminal
justice system typically treats juvenile offenders differently from adult offenders. In particular,
diversion from the criminal justice system is generally considered to be a more important
priority for juveniles than for adults. Children are usually tried in different courts. If they are
convicted, children are sentenced in accordance with different sentencing principles and they
are eligible for different types of sentences. If children receive a custodial sentence, it may be
served in a juvenile detention facility rather than an adult prison.

Treatment is likely to be a significant priority for many children with harmful sexual behaviour.
This may be particularly the case for children who are below the age at which they will

be held criminally responsible for their actions. It might also be a consideration for some
children who are dealt with in the criminal justice system. We are considering the issue of
treatment for children with harmful sexual behaviour in our separate project and we will
report on it separately from our work on criminal justice.
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It seems clear that some children who may have committed child sexual abuse offences should
be diverted from the criminal justice system. Most states and territories appear to do this
without requiring the child to participate in the criminal justice system beyond the stage of
investigation by police or child protection services. In Victoria, diversion to treatment also often
occurs at the Children’s Court stage after criminal proceedings have been commenced against
the child.

We have no evidence to suggest that one approach is better than the other. We also have no
evidence to suggest that children who have committed child sexual abuse offences are being
prosecuted through the criminal justice system in circumstances where they should be diverted
from it.

In what circumstances and by what procedures children should be diverted from the criminal
justice system are questions that arise much more broadly than in relation to child sexual abuse,
or institutional child sexual abuse. We do not recommend any reforms in relation to these
issues. As Victoria appears to be pursuing quite a different approach from that adopted in other
states and territories, Victoria’s experiences and any evaluation of its approach should be of
interest to the other states and territories.

States and territories have adopted different approaches to determining which court should
deal with juveniles who are charged with child sexual abuse offences. We have no evidence

to suggest that one approach is better than the other. We also have no evidence to suggest that
juveniles charged with child sexual abuse offences are being dealt with in one court when they
should be dealt with in another court.

Given what we have learned about how difficult it is for complainants of child sexual abuse

to give evidence, we consider that state and territory governments should review their
legislation to ensure that complainants in child sexual abuse prosecutions do not have to give
evidence on an additional occasion in any circumstance where the alleged offender is a juvenile,
including where:

« there are co-accused and one or more of the co-accused is a juvenile — in which case,
in the absence of reform, the complainant may have to give evidence once against the
adult accused(s) and again against the juvenile accused(s)

« aChildren’s Court magistrate must hear the prosecution evidence before committing
a charge for trial in a higher court — in which case, in the absence of reform,
the complainant may have to give evidence at what is effectively a committal
in the Children’s Court and then again at the trial if the matter is committed for trial.

There may be a number of ways in which such problems can be addressed. For example,
where necessary, legislation could be amended to allow juveniles charged with child sexual
abuse offences to be dealt with in the adult courts where there are co-accused, and legislation
could be amended to prevent a Children’s Court magistrate from hearing any evidence from
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the complainant other than a prerecorded police interview before committing a charge for
trial in a higher court. Alternatively, it might be possible to address the issue by ensuring that
the complainant can prerecord evidence on one occasion which is allowed to be used for the
purposes of any proceedings in both the higher courts and the Children’s Court.

Recommendation

84. State and territory governments should review their legislation — and if necessary
introduce amending legislation — to ensure that complainants in child sexual abuse
prosecutions do not have to give evidence on any additional occasion in circumstances
where the accused, or one of two or more co-accused, is a juvenile at the time of
prosecution or was a juvenile at the time of the offence.

The issue of sentencing juveniles is a much broader issue than sentencing juveniles who commit
child sexual abuse offences. However, focusing on child sexual abuse offences —and sexual offences
more generally — committed by juveniles demonstrates that juveniles can commit the most serious,
violent offences and that the offences can have a devastating impact on their victims.

Of course, we also recognise that juveniles may commit child sexual abuse offences in a variety
of circumstances, many of which may warrant a focus on rehabilitation rather than punishment.
Some offending by juveniles — such as adolescent peer consensual sex — may not warrant the
attention of the criminal justice system at all.

We are satisfied that the sentencing principles and sentencing options that can be applied to
juveniles who commit child sexual abuse offences should be broad enough to respond to the
spectrum of juvenile offending.

In relation to risk management issues, we do not consider that reducing sex offender
registration requirements for juvenile offenders or making it easier for juvenile offenders
to obtain a WWCC clearance would help protect children against child sexual abuse in an
institutional context. Both these measures — sex offender registration and WWCC —

are intended to manage risk and protect children rather than to punish offenders.

However, we note that some jurisdictions have provided for judicial discretion in relation

to whether a juvenile offender will be required to register on a child sex offender registry.
State and territory governments may wish to keep under consideration from time to time the
adequacy and appropriateness of the coverage of their child sex offender registration schemes
in relation to juveniles.
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Criminal justice and regulatory responses

It is unrealistic to expect that all true allegations of institutional child sexual abuse will result
in a criminal conviction of the accused, even if the criminal justice system is reformed to achieve
the objectives we identified in recommendation 1.

Both the criminal justice system and the regulatory system respond to child sexual abuse,
including institutional child sexual abuse.

One point of interaction occurs when both the criminal justice system and the regulatory system
— either directly and/or through the institution — are responding to an allegation of institutional
child sexual abuse. Police may be investigating an allegation at the same time as a reportable
conduct scheme or other industry regulatory scheme is responding or requiring the institution
to respond. In Chapter 9, we discuss how the police and the institution should cooperate.

Another point of interaction occurs when allegations that may involve criminal child sexual
abuse in an institutional context are made to a regulatory agency and not directly to police.
While we recommend in Chapter 16 that known or suspected institutional child sexual abuse
should be reported directly to police —in addition to complying with any other regulatory
reporting requirements — we also recommend that state and territory governments should
ensure that they have systems in place in relation to their mandatory reporting scheme and
any reportable conduct scheme to ensure that any reports made under those schemes that
may involve child sexual abuse offences are brought to the attention of police.

The other significant point of interaction is how regulatory responses can interact effectively
with the outcomes of a criminal justice response, whether they are a decision not to charge,
a withdrawal of charges, an acquittal or a conviction.

In Chapter 38, we outline the evidence we have heard about how regulatory responses interact
with the criminal justice system. We discuss regulatory responses both where there is no
conviction and where there is a conviction.

We recognise that an effective response to institutional child sexual abuse will often require
both a criminal justice response and a regulatory response.

However, there are many circumstances in which the criminal justice response will not result
in a conviction. In some cases, charges may not be laid.

In these circumstances, it is particularly important that regulatory responses work effectively
with criminal justice responses and can respond to risks to children’s safety. It is also important
that regulators can respond urgently to risks to children’s safety where required while the
criminal justice response continues.
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Where the criminal justice response does not result in a conviction, regulators cannot afford
to assume that no regulatory response is required. Equally, institutions cannot assume that the
absence of a conviction means that there is no risk for the institution to address.

There is no inherent inconsistency in a person who has been acquitted of a crime nevertheless
facing a regulatory response if the available evidence supports a regulatory response.

We will discuss and make recommendations in relation to regulatory and institutional responses
to institutional child sexual abuse in our final report.

Regulatory responses that rely on outcomes of the criminal justice response, including
convictions and sex offender registration, must also be effective. State and territory
governments need to ensure that legislation in relation to their regulatory schemes works
effectively not only with their crimes legislation but also with the crimes legislation of all other
Australian jurisdictions.

Recommendation

85. State and territory governments should keep the interaction of:

a. their legislation relevant to regulatory responses to institutional child sexual abuse

b. their crimes legislation and the crimes legislation of all other Australian jurisdictions,
particularly in relation to child sexual abuse offences and sex offender registration

under regular review to ensure that their regulatory responses work together
effectively with their relevant crimes legislation and the relevant crimes legislation of
all other Australian jurisdictions in the interests of responding effectively to institutional
child sexual abuse.

Royal Commission into Institutional Responses to Child Sexual Abuse 113



Recommendations

Our approach to criminal justice reforms

1. Inrelation to child sexual abuse, including institutional child sexual abuse, the criminal
justice system should be reformed to ensure that the following objectives are met:

a.

b.

C.

the criminal justice system operates in the interests of seeking justice for society,

including the complainant and the accused
criminal justice responses are available for victims and survivors

victims and survivors are supported in seeking criminal justice responses.

Current police responses

2. Australian governments should refer to the Steering Committee for the Report on
Government Services for review the issues of:

how the reporting framework for police services in the Report on Government Services
could be extended to include reporting on child sexual abuse offences

whether any outcome measures that would be appropriate for police investigations
of child sexual abuse offences could be developed and reported on.

Issues in police responses

Principles for initial police responses

3. Each Australian government should ensure that its policing agency:

a.

recognises that a victim or survivor’s initial contact with police will be important in
determining their satisfaction with the entire criminal justice response and in
influencing their willingness to proceed with a report and to participate in a prosecution

ensures that all police who may come into contact with victims or survivors of
institutional child sexual abuse are trained to:

i. have a basic understanding of complex trauma and how it can affect people who
report to police, including those who may have difficulties dealing with institutions
or persons in positions of authority (such as the police)

ii. treatanyone who approaches the police to report child sexual abuse with
consideration and respect, taking account of any relevant cultural safety issues

establishes arrangements to ensure that, on initial contact from a victim or survivor,
police refer victims and survivors to appropriate support services.
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Encouraging reporting

4. To encourage reporting of allegations of child sexual abuse, including institutional child
sexual abuse, each Australian government should ensure that its policing agency:

d.

takes steps to communicate to victims (and their families or support people where the
victims are children or are particularly vulnerable) that their decision whether to
participate in a police investigation will be respected — that is, victims retain the right
to withdraw at any stage in the process and to decline to proceed further with police
and/or any prosecution

provides information on the different ways in which victims and survivors can report to
police or seek advice from police on their options for reporting or not reporting abuse
— this should be in a format that allows institutions and survivor advocacy and support
groups and support services to provide it to victims and survivors

makes available a range of channels to encourage reporting, including specialist
telephone numbers and online reporting forms, and provides information about what
to expect from each channel of reporting

works with survivor advocacy and support groups and support services, including those
working with people from culturally and linguistically diverse backgrounds and people
with disability, to facilitate reporting by victims and survivors

allows victims and survivors to benefit from the presence of a support person of their
choice if they so wish throughout their dealings with police, provided that this will not
interfere with the police investigation or risk contaminating evidence

is willing to take statements from victims and survivors in circumstances where
the alleged perpetrator is dead or is otherwise unlikely to be able to be tried.

5. To encourage reporting of allegations of child sexual abuse, including institutional child
sexual abuse, among Aboriginal and Torres Strait Islander victims and survivors, each
Australian government should ensure that its policing agency:

a.

takes the lead in developing good relationships with Aboriginal and Torres Strait
Islander communities

provides channels for reporting outside of the community (such as telephone numbers
and online reporting forms).

6. To encourage prisoners and former prisoners to report allegations of child sexual abuse,
including institutional child sexual abuse, each Australian government should ensure that
its policing agency:

a.

b.

provides channels for reporting that can be used from prison and that allow reports to
be made confidentially

does not require former prisoners to report at a police station.
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Police investigations

7.

8.

Each Australian government should ensure that its policing agency conducts investigations
of reports of child sexual abuse, including institutional child sexual abuse, in accordance
with the following principles:

o

While recognising the complexity of police rosters, staffing and transfers, police should
recognise the benefit to victims and their families and survivors of continuity in police
staffing and should take steps to facilitate, to the extent possible, continuity in police
staffing on an investigation of a complaint.

Police should recognise the importance to victims and their families and survivors of
police maintaining regular communication with them to keep them informed

of the status of their report and any investigation unless they have asked not to

be kept informed.

Particularly in relation to historical allegations of institutional child sexual abuse, police
who assess or provide an investigative response to allegations should be trained to:

i. benon-judgmental and recognise that many victims of child sexual abuse will go on
to develop substance abuse and mental health problems, and some may have a
criminal record

ii. focus on the credibility of the complaint or allegation rather than focusing only on
the credibility of the complainant.

State and territory governments should introduce legislation to implement Recommendation
20-1 of the report of the Australian Law Reform Commission and the New South Wales Law
Reform Commission Family violence: A national legal response in relation to disclosing

or revealing the identity of a mandatory reporter to a law enforcement agency.

Investigative interviews for use as evidence in chief

9. Each Australian government should ensure that its policing agency conducts investigative
interviewing in relation to reports of child sexual abuse, including institutional child sexual
abuse, in accordance with the following principles:

a. All police who provide an investigative response (whether specialist or generalist)
to child sexual abuse should receive at least basic training in understanding sexual
offending, including the nature of child sexual abuse and institutional child sexual
abuse offending.

b. All police who provide an investigative response (whether specialist or generalist)
to child sexual abuse should be trained to interview the complainant in accordance with
current research and learning about how memory works in order to obtain
the complainant’s memory of the events.
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c. Theimportance of video recorded interviews for children and other vulnerable
witnesses should be recognised, as these interviews usually form all, or most,
of the complainant’s and other relevant witnesses’ evidence in chief in
any prosecution.

d. Investigative interviewing of children and other vulnerable witnesses should
be undertaken by police with specialist training. The specialist training should
focus on:

i. aspecialist understanding of child sexual abuse, including institutional child sexual
abuse, and the developmental and communication needs of children and other
vulnerable witnesses

ii. skill development in planning and conducting interviews, including use
of appropriate questioning techniques.

e. Specialist police should undergo refresher training on a periodical basis to ensure
that their specialist understanding and skills remain up to date and accord with
current research.

f. From time to time, experts should review a sample of video recorded interviews with
children and other vulnerable witnesses conducted by specialist police for quality assurance
and training purposes and to reinforce best-practice interviewing techniques.

g. State and territory governments should introduce legislation to remove any
impediments, including in relation to privacy concerns, to the use of video recorded
interviews so that the relevant police officer, his or her supervisor and any persons
engaged by police in quality assurance and training can review video recorded
interviews for quality assurance and training purposes. This should not authorise the
use of video recorded interviews for general training in a manner that would raise
privacy concerns.

h. Police should continue to work towards improving the technical quality of video
recorded interviews so that they are technically as effective as possible in presenting
the complainant’s and other witnesses’ evidence in chief.

i. Police should recognise the importance of interpreters, including for some Aboriginal
and Torres Strait Islander victims, survivors and other witnesses.

j. Intermediaries should be available to assist in police investigative interviews
of children and other vulnerable witnesses.

Police charging decisions

10. Each Australian government should ensure that its policing agency makes decisions
in relation to whether to lay charges for child sexual abuse offences in accordance with
the following principles:
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a. Recognising that it is important to complainants that the correct charges be laid

as early as possible so that charges are not significantly downgraded at or close
to trial, police should ensure that care is taken, and that early prosecution advice
is sought, where appropriate, in laying charges.

b. In making decisions about whether to charge, police should not:

i. expector require corroboration where the victim or survivor’s account does not
suggest that there should be any corroboration available

ii. rely onthe absence of corroboration as a determinative factor in deciding
not to charge, where the victim or survivor’s account does not suggest that
there should be any corroboration available, unless the prosecution service
advises otherwise.

11. The Victorian Government should review the operation of section 401 of the Criminal

Procedure Act 2009 (Vic) and consider amending the provision to restrict the awarding
of costs against police if it appears that the risk of costs awards might be affecting police
decisions to prosecute. The government of any other state or territory that has similar
provisions should conduct a similar review and should consider similar amendments.

Police responses to reports of historical child sexual abuse

12. Each Australian government should ensure that, if its policing agency does not provide
a specialist response to victims and survivors reporting historical child sexual abuse,
its policing agency develops and implements a document in the nature of a ‘guarantee
of service” which sets out for the benefit of victims and survivors —and as a reminder
to the police involved — what victims and survivors are entitled to expect in the police
response to their report of child sexual abuse. The document should include information
to the effect that victims and survivors are entitled to:
a. betreated by police with consideration and respect, taking account of any relevant
cultural safety issues
b. have their views about whether they wish to participate in the police
investigation respected
c. bereferred to appropriate support services
d. contact police through a support person or organisation rather than contacting police
directly if they prefer
e. have the assistance of a support person of their choice throughout their dealings
with police unless this will interfere with the police investigation or risk
contaminating evidence
f. have their statement taken by police even if the alleged perpetrator is dead
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g. be provided with the details of a nominated person within the police service
for them to contact

h. be kept informed of the status of their report and any investigation unless they
do not wish to be kept informed

have the police focus on the credibility of the complaint or allegations rather than
focusing only on the credibility of the complainant, recognising that many victims
of child sexual abuse will go on to develop substance abuse and mental health
problems, and some may have a criminal record.

Police responses to reports of child sexual abuse made by people
with disability

13. Each Australian government should ensure that its policing agency responds to victims
and survivors with disability, or their representatives, who report or seek to report child
sexual abuse, including institutional child sexual abuse, to police in accordance with
the following principles:

a. Police who have initial contact with the victim or survivor should be
non-judgmental and should not make any adverse assessment of the victim
or survivor’s credibility, reliability or ability to make a report or participate
in a police investigation or prosecution because of their disability.

b. Police who assess or provide an investigative response to allegations made
by victims and survivors with disability should focus on the credibility of the complaint
or allegation rather than focusing only on the credibility of the complainant, and they
should not make any adverse assessment of the victim or survivor’s credibility or
reliability because of their disability.

c. Police who conduct investigative interviewing should make all appropriate use of any
available intermediary scheme, and communication supports, to ensure that the victim
or survivor is able to give their best evidence in the investigative interview.

d. Decisions in relation to whether to lay charges for child sexual abuse offences should
take full account of the ability of any available intermediary scheme, and
communication supports, to assist the victim or survivor to give their best evidence
when required in the prosecution process.
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Police responses and institutions

Police communication and advice

14. In order to assist in the investigation of current allegations of institutional child sexual
abuse, each Australian government should ensure that its policing agency:

a. develops and keeps under review procedures and protocols to guide police and
institutions about the information and assistance police can provide to institutions
where a current allegation of institutional child sexual abuse is made

b. develops and keeps under review procedures and protocols to guide the police, other
agencies, institutions and the broader community on the information and assistance
police can provide to children and parents and the broader community where a current
allegation of institutional child sexual abuse is made.

15. The New South Wales Standard Operating Procedures for Employment Related Child Abuse
Allegations and the Joint Investigation Response Team Local Contact Point Protocol should
serve as useful precedents for other Australian governments to consider.

Blind reporting

16. In relation to blind reporting, institutions and survivor advocacy and support groups should:

a. be clear that, where the law requires reporting to police, child protection or another
agency, the institution or group or its relevant staff member or official will report
as required

b. develop and adopt clear guidelines to inform staff and volunteers, victims and their
families and survivors, and police, child protection and other agencies as to the
approach the institution or group will take in relation to allegations, reports or
disclosures it receives that it is not required by law to report to police, child protection
or another agency.

17. If a relevant institution or survivor advocacy and support group adopts a policy of reporting
survivors’ details to police without survivors’ consent — that is, if it will not make blind
reports — it should seek to provide information about alternative avenues for a survivor
to seek support if this aspect of the institution or group’s guidelines is not acceptable
to the survivor.

18. Institutions and survivor advocacy and support groups that adopt a policy that they will
not report the survivor’s details without the survivor’s consent should make a blind report
to police in preference to making no report at all.

120 Criminal Justice Executive Summary and Parts | - I



19.

20.

Regardless of an institution or survivor advocacy and support group’s policy in relation
to blind reporting, the institution or group should provide survivors with:

a. information to inform them about options for reporting to police

b. support to report to police if the survivor is willing to do so.

Police should ensure that they review any blind reports they receive and that they are
available as intelligence in relation to any current or subsequent police investigations.

If it appears that talking to the survivor might assist with a police investigation, police
should contact the relevant institution or survivor advocacy and support group, and police
and the institution or group should cooperate to try to find a way in which the survivor
will be sufficiently supported so that they are willing to speak to police.

Persistent child sexual abuse offences

21.

22.

23.

24.

Each state and territory government should introduce legislation to amend its persistent
child sexual abuse offence so that:

a. the actus reus is the maintaining of an unlawful sexual relationship
b. an unlawful sexual relationship is established by more than one unlawful sexual act

c. thetrier of fact must be satisfied beyond reasonable doubt that the unlawful sexual
relationship existed but, where the trier of fact is a jury, jurors need not be satisfied of
the same unlawful sexual acts

d. the offence applies retrospectively but only to sexual acts that were unlawful
at the time they were committed

e. on sentencing, regard is to be had to relevant lower statutory maximum penalties
if the offence is charged with retrospective application.

The draft provision in Appendix H provides for the recommended reform. Legislation
to the effect of the draft provision should be introduced.

State and territory governments (other than Victoria) should consider introducing
legislation to establish legislative authority for course of conduct charges in relation to child
sexual abuse offences if legislative authority may assist in using course of conduct charges.

State and territory governments should consider providing for any of the two or more
unlawful sexual acts that are particularised for the maintaining an unlawful sexual
relationship offence to be particularised as courses of conduct.
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Grooming offences

25. To the extent they do not already have a broad grooming offence, each state and territory
government should introduce legislation to amend its criminal legislation to adopt a broad
grooming offence that captures any communication or conduct with a child undertaken
with the intention of grooming the child to be involved in a sexual offence.

26. Each state and territory government (other than Victoria) should introduce legislation to
extend its broad grooming offence to the grooming of persons other than the child.

Position of authority offences

27. State and territory governments should review any position of authority offences applying
in circumstances where the victim is 16 or 17 years of age and the offender is in a position
of authority (however described) in relation to the victim. If the offences require more
than the existence of the relationship of authority (for example, that it be ‘abused’ or
‘exercised’), states and territories should introduce legislation to amend the offences
so that the existence of the relationship is sufficient.

28. State and territory governments should review any provisions allowing consent to be
negatived in the event of sexual contact between a victim of 16 or 17 years of age and
an offender who is in a position of authority (however described) in relation to the victim.
If the provisions require more than the existence of the relationship of authority (for example,
that it be ‘abused’ or ‘exercised’), state and territory governments should introduce legislation
to amend the provisions so that the existence of the relationship is sufficient.

29. If there is a concern that one or more categories of persons in a position of authority
(however described) may be too broad and may catch sexual contact which should not
be criminalised when it is engaged in by such persons with children above the age of
consent, state and territory governments could consider introducing legislation to establish
defences such as a similar-age consent defence.

Limitation periods and immunities

30. State and territory governments should introduce legislation to remove any remaining
limitation periods, or any remaining immunities, that apply to child sexual abuse offences,
including historical child sexual abuse offences, in a manner that does not revive any sexual
offences that are no longer in keeping with community standards.

31. Without limiting recommendation 30, the New South Wales Government should introduce
legislation to give the repeal of the limitation period in section 78 of the Crimes Act 1900
(NSW) retrospective effect.
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Failure to report offence

Moral or ethical duty to report to police

32. Any person associated with an institution who knows or suspects that a child is being
or has been sexually abused in an institutional context should report the abuse to police
(and, if relevant, in accordance with any guidelines the institution adopts in relation to blind
reporting under recommendation 16).

Failure to report offence

33. Each state and territory government should introduce legislation to create a criminal
offence of failure to report targeted at child sexual abuse in an institutional context
as follows:

a. The failure to report offence should apply to any adult person who:

i. isan owner, manager, staff member or volunteer of a relevant institution
—this includes persons in religious ministry and other officers or personnel
of religious institutions

ii. otherwise requires a Working with Children Check clearance for the purposes
of their role in the institution

but it should not apply to individual foster carers or kinship carers.

b. The failure to report offence should apply if the person fails to report to police
in circumstances where they know, suspect, or should have suspected (on the basis
that a reasonable person in their circumstances would have suspected and it was
criminally negligent for the person not to suspect), that an adult associated with the
institution was sexually abusing or had sexually abused a child.

c. Relevant institutions should be defined to include institutions that operate facilities or
provide services to children in circumstances where the children are in the care,
supervision or control of the institution. Foster and kinship care services should be
included (but not individual foster carers or kinship carers). Facilities and services
provided by religious institutions, and any services or functions performed by
persons in religious ministry, should be included.

d. If the knowledge is gained or the suspicion is or should have been formed after
the failure to report offence commences, the failure to report offence should apply
if any of the following circumstances apply:

i.  Achild to whom the knowledge relates or in relation to whom the suspicion
is or should have been formed is still a child (that is, under the age of 18 years).
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ii. The person who is known to have abused a child or is or should have been
suspected of abusing a child is either:

- still associated with the institution
« known or believed to be associated with another relevant institution.

iii. The knowledge gained or the suspicion that is or should have been formed
relates to abuse that may have occurred within the previous 10 years.

If the knowledge is gained or the suspicion is or should have been formed before
the failure to report offence commences, the failure to report offence should apply
if any of the following circumstances apply:

i. Achild to whom the knowledge relates or in relation to whom the suspicion
is or should have been formed is still a child (that is, under the age of 18 years)
and is still associated with the institution (that is, they are still in the care,
supervision or control of the institution).

ii. The person who is known to have abused a child or is or should have been
suspected of abusing a child is either:

» still associated with the institution
« known or believed to be associated with another relevant institution.

Interaction with regulatory reporting

34, State and territory governments should:

a.

ensure that they have systems in place in relation to their mandatory reporting scheme
and any reportable conduct scheme to ensure that any reports made under those
schemes that may involve child sexual abuse offences are brought to the attention

of police

include appropriate defences in the failure to report offence to avoid duplication
of reporting under mandatory reporting and any reportable conduct schemes.

Treatment of religious confessions

35. Each state and territory government should ensure that the legislation it introduces
to create the criminal offence of failure to report recommended in recommendation 33
addresses religious confessions as follows:

a.

The criminal offence of failure to report should apply in relation to knowledge gained
or suspicions that are or should have been formed, in whole or in part, on the basis
of information disclosed in or in connection with a religious confession.

The legislation should exclude any existing excuse, protection or privilege in relation
to religious confessions to the extent necessary to achieve this objective.
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c. Religious confession should be defined to include a confession about the conduct
of a person associated with the institution made by a person to a second person who is
in religious ministry in that second person’s professional capacity according to the ritual
of the church or religious denomination concerned.

Failure to protect offence

36. State and territory governments should introduce legislation to create a criminal offence
of failure to protect a child within a relevant institution from a substantial risk of sexual
abuse by an adult associated with the institution as follows:

a. The offence should apply where:

i. anadult person knows that there is a substantial risk that another adult person
associated with the institution will commit a sexual offence against:

« achild under 16
- achild of 16 or 17 years of age if the person associated with the institution is in
a position of authority in relation to the child

ii. the person has the power or responsibility to reduce or remove the risk
iii. the person negligently fails to reduce or remove the risk.

b. The offence should not be able to be committed by individual foster carers
or kinship carers.

c. Relevant institutions should be defined to include institutions that operate facilities or
provide services to children in circumstances where the children are in the care,
supervision or control of the institution. Foster care and kinship care services should be
included, but individual foster carers and kinship carers should not be included.
Facilities and services provided by religious institutions, and any service or functions
performed by persons in religious ministry, should be included.

d. State and territory governments should consider the Victorian offence in section 49C of
the Crimes Act 1958 (Vic) as a useful precedent, with an extension to include children
of 16 or 17 years of age if the person associated with the institution is in a position of
authority in relation to the child.

Issues in prosecution responses

Principles for prosecution responses

37. All Australian Directors of Public Prosecutions, with assistance from the relevant government
in relation to funding, should ensure that prosecution responses to child sexual abuse are
guided by the following principles:
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a. All prosecution staff who may have professional contact with victims of institutional
child sexual abuse should be trained to have a basic understanding of the nature and
impact of child sexual abuse —and institutional child sexual abuse in particular —and
how it can affect people who are involved in a prosecution process, including those
who may have difficulties dealing with institutions or person in positions of authority.

b. While recognising the complexity of prosecution staffing and court timetables,
prosecution agencies should recognise the benefit to victims and their families
and survivors of continuity in prosecution team staffing and should take steps
to facilitate, to the extent possible, continuity in staffing of the prosecution team
involved in a prosecution.

c. Prosecution agencies should continue to recognise the importance to victims
and their families and survivors of the prosecution agency maintaining regular
communication with them to keep them informed of the status of the prosecution
unless they have asked not to be kept informed.

d. Witness Assistance Services should be funded and staffed to ensure that they
can perform their task of keeping victims and their families and survivors informed
and ensuring that they are put in contact with relevant support services, including
staff trained to provide a culturally appropriate service for Aboriginal and Torres Strait
Islander victims and survivors. Specialist services for children should also
be considered.

e. Particularly in relation to historical allegations of institutional child sexual abuse,
prosecution staff who are involved in giving early charge advice or in prosecuting
child sexual abuse matters should be trained to:

i. benon-judgmental and recognise that many victims of child sexual abuse
will go on to develop substance abuse and mental health problems, and some
may have a criminal record

ii. focus on the credibility of the complaint or allegation rather than focusing only
on the credibility of the complainant.

f.  Prosecution agencies should recognise that children with disability are at a significantly
increased risk of abuse, including child sexual abuse. Prosecutors should take this
increased risk into account in any decisions they make in relation to prosecuting child
sexual abuse offences.

38. Each state and territory government should facilitate the development of standard material
to provide to complainants or other witnesses in child sexual abuse trials to better inform them
about giving evidence. The development of the standard material should be led by Directors
of Public Prosecutions in consultation with Witness Assistance Services, public defenders
(where available), legal aid services and representatives of the courts to ensure that it:

a. s likely to be of adequate assistance for complainants who are not familiar with criminal
trials and giving evidence

b. is fair to the accused as well as to the prosecution

c. does not risk rehearsing or coaching the witness.
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Charging and plea decisions

39. All Australian Directors of Public Prosecutions should ensure that prosecution charging
and plea decisions in prosecutions for child sexual abuse offences are guided by the
following principles:

a.

Prosecutors should recognise the importance to complainants of the correct charges
being laid as early as possible so that charges are not significantly downgraded or
withdrawn at or close to trial. Prosecutors should provide early advice to police on
appropriate charges to lay when such advice is sought.

Regardless of whether such advice has been sought, prosecutors should confirm

the appropriateness of the charges as early as possible once they are allocated

the prosecution to ensure that the correct charges have been laid and to minimise the
risk that charges will have to be downgraded or withdrawn closer to the trial date.

While recognising the benefit of securing guilty pleas, prosecution agencies should also

recognise that it is important to complainants — and to the criminal justice system — that
the charges for which a guilty plea is accepted reasonably reflect the true criminality of

the abuse they suffered.

Prosecutors must endeavour to ensure that they allow adequate time to consult the
complainant and the police in relation to any proposal to downgrade or withdraw charges
or to accept a negotiated plea and that the complainant is given the opportunity to obtain
assistance from relevant witness assistance officers or other advocacy and support
services before they give their opinion on the proposal. If the complainant is a child,
prosecutors must endeavour to ensure that they give the child the opportunity to consult
their carer or parents unless the child does not wish to do so.

DPP complaints and oversight mechanisms

40. Each Australian Director of Public Prosecutions should:

have comprehensive written policies for decision-making and consultation with victims
and police

publish all policies online and ensure that they are publicly available

provide a right for complainants to seek written reasons for key decisions, without
detracting from an opportunity to discuss reasons in person before written reasons
are provided.

41. Each Australian Director of Public Prosecutions should establish a robust and effective
formalised complaints mechanism to allow victims to seek internal merits review of
key decisions.
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42.

43.

Each Australian Director of Public Prosecutions should establish robust and effective internal
audit processes to audit their compliance with policies for decision-making and consultation
with victims and police.

Each Australian Director of Public Prosecutions should publish the existence of their
complaints mechanism and internal audit processes and data on their use and outcomes
online and in their annual reports.

Tendency and coincidence and joint trials

44,

45.

46.

In order to ensure justice for complainants and the community, the laws governing

the admissibility of tendency and coincidence evidence in prosecutions for child sexual
abuse offences should be reformed to facilitate greater admissibility and cross-admissibility
of tendency and coincidence evidence and joint trials.

Tendency or coincidence evidence about the defendant in a child sexual offence
prosecution should be admissible:

a. if the court thinks that the evidence will, either by itself or having regard to the other
evidence, be ‘relevant to an important evidentiary issue’ in the proceeding, with each
of the following kinds of evidence defined to be ‘relevant to an important evidentiary
issue’” in a child sexual offence proceeding:

i. evidence that shows a propensity of the defendant to commit particular kinds of
offences if the commission of an offence of the same or a similar kind is in issue in
the proceeding

ii. evidence thatis relevant to any matter in issue in the proceeding if the
matter concerns an act or state of mind of the defendant and is important
in the context of the proceeding as a whole

b. unless, on the application of the defendant, the court thinks, having regard
to the particular circumstances of the proceeding, that both:

i. admission of the evidence is more likely than not to result in the proceeding being
unfair to the defendant

ii. ifthereisa jury, the giving of appropriate directions to the jury about the relevance
and use of the evidence will not remove the risk.

Common law principles or rules that restrict the admission of propensity or similar fact
evidence should be explicitly abolished or excluded in relation to the admissibility of tendency
or coincidence evidence about the defendant in a child sexual offence prosecution.
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47. Issues of concoction, collusion or contamination should not affect the admissibility
of tendency or coincidence evidence about the defendant in a child sexual offence
prosecution. The court should determine admissibility on the assumption that the
evidence will be accepted as credible and reliable, and the impact of any evidence of
concoction, collusion or contamination should be left to the jury or other fact-finder.

48. Tendency or coincidence evidence about a defendant in a child sexual offence prosecution

should not be required to be proved beyond reasonable doubt.
49. Evidence of:

a. the defendant’s prior convictions

b. acts for which the defendant has been charged but not convicted (other than acts
for which the defendant has been acquitted)

should be admissible as tendency or coincidence evidence if it otherwise satisfies the test

for admissibility of tendency or coincidence evidence about a defendant in a child sexual

offence prosecution.

50. Australian governments should introduce legislation to make the reforms we recommend

to the rules governing the admissibility of tendency and coincidence evidence.

51. The draft provisions in Appendix N provide for the recommended reforms for Uniform Evidence

Act jurisdictions. Legislation to the effect of the draft provisions should be introduced for
Uniform Evidence Act jurisdictions and non—Uniform Evidence Act jurisdictions.

FEvidence of victims and survivors

Prerecording

52. State and territory governments should ensure that the necessary legislative provisions
and physical resources are in place to allow for the prerecording of the entirety of a
witness’s evidence in child sexual abuse prosecutions. This should include both:

a. insummary and indictable matters, the use of a prerecorded investigative interview
as some or all of the witness’s evidence in chief

b. in matters tried on indictment, the availability of pre-trial hearings to record all
of a witness’s evidence, including cross-examination and re-examination, so that the
evidence is taken in the absence of the jury and the witness need not participate in
the trial itself.
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53.

54.

55.

Full prerecording should be made available for:

a. all complainants in child sexual abuse prosecutions
b. any other witnesses who are children or vulnerable adults

c. any other prosecution witness that the prosecution considers necessary.

Where the prerecording of cross-examination is used, it should be accompanied by ground
rules hearings to maximise the benefits of such a procedure.

State and territory governments should work with courts to improve the technical quality
of closed circuit television and audiovisual links and the equipment used and staff training
in taking and replaying prerecorded and remote evidence.

Recording

56.

57.

58.

State and territory governments should introduce legislation to require the audiovisual
recording of evidence given by complainants and other witnesses that the prosecution
considers necessary in child sexual abuse prosecutions, whether tried on indictment or
summarily, and to allow these recordings to be tendered and relied on as the relevant
witness’s evidence in any subsequent trial or retrial. The legislation should apply regardless
of whether the relevant witness gives evidence live in court, via closed circuit television
orin a prerecorded hearing.

State and territory governments should ensure that the courts are adequately resourced
to provide this facility, in terms of both the initial recording and its use in any subsequent
trial or retrial.

If it is not practical to record evidence given live in court in a way that is suitable for use

in any subsequent trial or retrial, prosecution guidelines should require that the fact that

a witness may be required to give evidence again in the event of a retrial be discussed with
witnesses when they make any choice as to whether to give evidence via prerecording,
closed circuit television or in person.

Intermediaries

59.

State and territory governments should establish intermediary schemes similar to

the Registered Intermediary Scheme in England and Wales which are available to any
prosecution witness with a communication difficulty in a child sexual abuse prosecution.
Governments should ensure that the scheme:

a. requires intermediaries to have relevant professional qualifications to assist in
communicating with vulnerable witnesses

b. provides intermediaries with training on their role and in understanding that their
duty is to assist the court to communicate with the witness and to be impartial
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makes intermediaries available at both the police interview stage and trial stage

enables intermediaries to provide recommendations to police and the court on how
best to communicate with the witness and to intervene in an interview or examination
where they observe a communication breakdown.

60. State and territory governments should work with their courts administration to ensure
that ground rules hearings are able to be held —and are in fact held —in child sexual
abuse prosecutions to discuss the questioning of prosecution witnesses with specific
communication needs, whether the questioning is to take place via a prerecorded hearing
or during the trial. This should be essential where a witness intermediary scheme is in place
and should allow, at a minimum, a report from an intermediary to be considered.

Other special measures

61. The following special measures should be available in child sexual abuse prosecutions for
complainants, vulnerable witnesses and other prosecution witnesses where the prosecution
considers it necessary:

a.

giving evidence via closed circuit television or audiovisual link so that the witness is able
to give evidence from a room away from the courtroom

allowing the witness to be supported when giving evidence, whether in the courtroom
or remotely, including, for example, through the presence of a support person or a
support animal or by otherwise creating a more child-friendly environment

if the witness is giving evidence in court, using screens, partitions or one-way glass so
that the witness cannot see the accused while giving evidence

clearing the public gallery of a courtroom during the witness’s evidence

the judge and counsel removing their wigs and gowns.

Courtroom issues

62. State and territory governments should introduce legislation to allow a child’s competency
to give evidence in child sexual abuse prosecutions to be tested as follows:

a.

Where there is any doubt about a child’s competence to give evidence, a judge
should establish the child’s ability to understand basic questions asked of them

by asking simple, non-theoretical questions — for example, about their age, school,
family et cetera.

Where it does not appear that the child can give sworn evidence, the judge should
simply ask the witness for a promise to tell the truth and allow the examination
of the witness to proceed.
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Use of interpreters

63. State and territory governments should provide adequate interpreting services such that
any witness in a child sexual abuse prosecution who needs an interpreter is entitled to an
interpreter who has sufficient expertise in their primary language, including sign language,
to provide an accurate and impartial translation.

Judicial directions and informing juries

Reforming judicial directions

64. State and territory governments should consider or reconsider the desirability of partial
codification of judicial directions now that Victoria has established a precedent from which
other jurisdictions could develop their own reforms.

65. Each state and territory government should review its legislation and introduce any
amending legislation necessary to ensure that it has the following provisions in relation
to judicial directions and warnings:

a. Delay and credibility: Legislation should provide that:

i. thereisnorequirement for a direction or warning that delay affects
the complainant’s credibility

ii. the judge must not direct, warn or suggest to the jury that delay affects
the complainant’s credibility unless the direction, warning or suggestion
is requested by the accused and is warranted on the evidence in the particular
circumstances of the trial

iii. in giving any direction, warning or comment, the judge must not use expressions
such as ‘dangerous or unsafe to convict” or ‘scrutinise with great care’.

b. Delay and forensic disadvantage: Legislation should provide that:

i. thereisnorequirement for a direction or warning as to forensic disadvantage to
the accused

ii. thejudge must not direct, warn or suggest to the jury that delay has caused
forensic disadvantage to the accused unless the direction, warning or suggestion
is requested by the accused and there is evidence that the accused has suffered
significant forensic disadvantage

iii. the mere fact of delay is not sufficient to establish forensic disadvantage
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in giving any direction, warning or comment, the judge should inform the jury
of the nature of the forensic disadvantage suffered by the accused

in giving any direction, warning or comment, the judge must not use expressions
such as ‘dangerous or unsafe to convict’ or ‘scrutinise with great care’.

Uncorroborated evidence: Legislation should provide that the judge must not direct,
warn or suggest to the jury that it is ‘dangerous or unsafe to convict’ on

the uncorroborated evidence of the complainant or that the uncorroborated evidence
of the complainant should be ‘scrutinised with great care’.

Children’s evidence: Legislation should provide that:

the judge must not direct, warn or suggest to the jury that children as a class are
unreliable witnesses

the judge must not direct, warn or suggest to the jury that it would be ‘dangerous
or unsafe to convict’ on the uncorroborated evidence of a child or that the
uncorroborated evidence of a child should be ‘scrutinised with great care’

the judge must not give a direction or warning about, or comment on, the reliability
of a child’s evidence solely on account of the age of the child.

66. The New South Wales Government, the Queensland Government and the government
of any other state or territory in which Markuleski directions are required should consider
introducing legislation to abolish any requirement for such directions.

Improving information for judges and legal professionals

67. State and territory governments should support and encourage the judiciary, public
prosecutors, public defenders, legal aid and the private Bar to implement regular training
and education programs for the judiciary and legal profession in relation to understanding
child sexual abuse and current social science research in relation to child sexual abuse.

68. Relevant Australian governments should ensure that bodies such as:

a.
b.
C.

d.

the Australasian Institute of Judicial Administration

the National Judicial College of Australia

the Judicial Commission of New South Wales

the Judicial College of Victoria

are adequately funded to provide leadership in making relevant information and training
available in the most effective forms to the judiciary and, where relevant, the broader
legal profession so that they understand and keep up to date with current social science
research that is relevant to understanding child sexual abuse.

Royal Commission into Institutional Responses to Child Sexual Abuse 133



Improving information for jurors

69.

70.

71.

In any state or territory where provisions such as those in sections 79(2) and 108C

of the Uniform Evidence Act or their equivalent are not available, the relevant government
should introduce legislation to allow for expert evidence in relation to the development and
behaviour of children generally and the development and behaviour of children who have
been victims of child sexual abuse offences.

Each state and territory government should lead a process to consult the prosecution,
defence, judiciary and academics with relevant expertise in relation to judicial directions
containing educative information about children and the impact of child sexual abuse, with a
view to settling standard directions and introducing legislation as soon as possible to authorise
and require the directions to be given. The National Child Sexual Assault Reform Committee’s
recommended mandatory judicial directions and the Victorian Government’s proposed
directions on inconsistencies in the complainant’s account should be the starting point

for the consultation process, subject to the removal of the limitation in the third direction
recommended by the National Child Sexual Assault Reform Committee in relation to children’s
responses to sexual abuse so that it can apply regardless of the complainant’s age at trial.

In advance of any more general codification of judicial directions, each state and territory
government should work with the judiciary to identify whether any legislation is required
to permit trial judges to assist juries by giving relevant directions earlier in the trial or

to otherwise assist juries by providing them with more information about the issues in
the trial. If legislation is required, state and territory governments should introduce the
necessary legislation.

Delays and case management

72.

73.

Each state and territory government should work with its courts, prosecution, legal aid
and policing agencies to ensure that delays are reduced and kept to a minimum in
prosecutions for child sexual abuse offences, including through measures to encourage:

a. the early allocation of prosecutors and defence counsel

b. the Crown —including subsequently allocated Crown prosecutors — to be bound by
early prosecution decisions

c. appropriate early guilty pleas

d. case management and the determination of preliminary issues before trial.

In those states and territories that have a qualified privilege in relation to sexual assault
communications, the relevant state or territory government should work with its courts,
prosecution and legal aid agencies to implement any necessary procedural or case
management reforms to ensure that complainants are effectively able to claim the privilege
without risking delaying the trial.
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Sentencing

Excluding good character as a mitigating factor

74. All state and territory governments (other than New South Wales and South Australia)
should introduce legislation to provide that good character be excluded as a mitigating
factor in sentencing for child sexual abuse offences where that good character facilitated
the offending, similar to that applying in New South Wales and South Australia.

Cumulative and concurrent sentencing

75. State and territory governments should introduce legislation to require sentencing courts,
when setting a sentence in relation to child sexual abuse offences involving multiple discrete
episodes of offending and/or where there are multiple victims, to indicate the sentence that
would have been imposed for each offence had separate sentences been imposed.

Sentencing standards in historical cases

76. State and territory governments should introduce legislation to provide that sentences
for child sexual abuse offences should be set in accordance with the sentencing standards
at the time of sentencing instead of at the time of the offending, but the sentence must
be limited to the maximum sentence available for the offence at the date when the offence
was committed.

Victim impact statements

77. State and territory governments, in consultation with their respective Directors of
Public Prosecutions, should improve the information provided to victims and survivors
of child sexual abuse offences to:

a. give them a better understanding of the role of the victim impact statement
in the sentencing process

b. better prepare them for making a victim impact statement, including in relation
to understanding the sort of content that may result in objection being taken to the
statement or parts of it.

78. State and territory governments should ensure that, as far as reasonably practicable, special
measures to assist victims of child sexual abuse offences to give evidence in prosecutions
are available for victims when they give a victim impact statement, if they wish to use them.
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Appeals

79.

80.

81.

82.

State and territory governments should introduce legislation, where necessary, to expand
the Director of Public Prosecution’s right to bring an interlocutory appeal in prosecutions
involving child sexual abuse offences so that the appeal right:

a. applies to pre-trial judgments or orders and decisions or rulings on the admissibility
of evidence, but only if the decision or ruling eliminates or substantially weakens the
prosecution’s case

b. is not subject to a requirement for leave

c. extendsto ‘no case’ rulings at trial.

State and territory governments should work with their appellate court and the Director
of Public Prosecutions to ensure that the court is sufficiently well resourced to hear and
determine interlocutory appeals in prosecutions involving child sexual abuse offences

in a timely manner.

Directors of Public Prosecutions should amend their prosecution guidelines, where necessary,
in relation to the decision as to whether there should be a retrial following a successful
conviction appeal in child sexual abuse prosecutions. The guidelines should require that

the prosecution consult the complainant and relevant police officer before the Director

of Public Prosecutions decides whether to retry a matter.

State and territory governments should ensure that a relevant government agency, such
as the Office of the Director of Public Prosecutions, is monitoring the number, type and
success rate of appeals in child sexual abuse prosecutions and the issues raised to:

a. identify areas of the law in need of reform

b. ensure any reforms —including reforms arising from the Royal Commission’s
recommendations in relation to criminal justice, if implemented — are working
as intended.

Juvenile offenders

83.

State and territory governments (other than the Northern Territory) should give further
consideration to whether the abolition of the presumption that a male under the age of
14 years is incapable of having sexual intercourse should be given retrospective effect and
whether any immunity which has arisen as a result of the operation of the presumption
should be abolished. State and territory governments (other than the Northern Territory)
should introduce any legislation they consider necessary as a result of this consideration.

136

Criminal Justice Executive Summary and Parts | - I



84. State and territory governments should review their legislation —and if necessary introduce
amending legislation — to ensure that complainants in child sexual abuse prosecutions do
not have to give evidence on any additional occasion in circumstances where the accused,

or one of two or more co-accused, is a juvenile at the time of prosecution or was a juvenile
at the time of the offence.

Criminal justice and regulatory responses

85. State and territory governments should keep the interaction of:

a. their legislation relevant to regulatory responses to institutional child sexual abuse

b. their crimes legislation and the crimes legislation of all other Australian jurisdictions,
particularly in relation to child sexual abuse offences and sex offender registration

under regular review to ensure that their regulatory responses work together effectively
with their relevant crimes legislation and the relevant crimes legislation of all other
Australian jurisdictions in the interests of responding effectively to institutional child
sexual abuse.
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1 Introduction

1.1 Terms of Reference

The Letters Patent provided to the Royal Commission into Institutional Responses to Child
Sexual Abuse require that it ‘inquire into institutional responses to allegations and incidents
of child sexual abuse and related matters’.

In carrying out this task, the Royal Commission is directed to focus its inquiries and
recommendations on systemic issues but also recognise that its work will be informed

by an understanding of individual cases. The Royal Commission must make findings and
recommendations to better protect children against sexual abuse and alleviate the impact
of abuse on children when it occurs.

Under paragraph (d) of the Terms of Reference we are given in the Letters Patent, we are
required to inquire into:

what institutions and governments should do to address, or alleviate the impact of, past and
future child sexual abuse and related matters in institutional contexts, including, in particular,
in ensuring justice for victims through the provision of redress by institutions, processes for
referral for investigation and prosecution and support services. [Emphasis added.]

This requires consideration of the extent to which justice is, or has been, achieved in terms
of both criminal justice and civil justice for those who suffer institutional child sexual abuse.

We examined civil justice in our Redress and civil litigation report, which was published in
September 2015, and we are considering broader support services in a separate project.

This report focuses on criminal justice issues.

In addition to the reference to investigation and prosecution processes in paragraph (d) of
the Terms of Reference, police and public prosecution agencies are also ‘institutions’ within
the meaning of the Terms of Reference, and they are entities through which governments

can act in relation to institutional child sexual abuse. These factors mean that they are directly
relevant to the Royal Commission’s consideration of paragraphs (a) to (c) of its Terms of
Reference. These paragraphs require the Royal Commission to inquire into:

(a) what institutions and governments should do to better protect children
against sexual abuse and related matters in institutional contexts in the future;

(b) what institutions and governments should do to achieve best practice in
encouraging the reporting of, and responding to reports or information about,
allegations, incidents or risks of child sexual abuse and related matters in
institutional contexts;
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(c) what should be done to eliminate or reduce impediments that currently exist for
responding appropriately to child sexual abuse and related matters in institutional
contexts, including addressing failures in, and impediments to, reporting,
investigating and responding to allegations and incidents of abuse;

The Royal Commission has not inquired into the courts. While we have considered relevant
decisions by courts, our interest is in relation to the factual matters and legal principles that
they illustrate. If there are any criticisms to be made in relation to decisions by courts, the
criticisms are of the laws the court was required to apply and not of the court itself.

Our Terms of Reference require us to focus on child sexual abuse in an institutional context
(also referred to as ‘institutional child sexual abuse’). We appreciate that the particular context
in which child sexual abuse occurs is not necessarily relevant to the criminal justice system.
Even where an institutional context might have some relevance (for example, in ‘position

of authority’ offences), it is likely to be far narrower than the definitions of ‘institution” and
‘institutional context” in our Terms of Reference.

In our criminal justice work, we have sought to identify and focus on issues that cause
particular difficulties in criminal justice responses to institutional child sexual abuse and on
reforms that are likely to significantly improve criminal justice responses to institutional child
sexual abuse. However, we have not excluded issues or reforms that also affect child sexual
abuse in other contexts. Because the issues are in many instances the same, it is inevitable
that the problems are common to both institutional child sexual abuse and the sexual abuse
of children in other contexts.

As recognised in the Letters Patent, while we have not specifically examined the issue of child
sexual abuse and related matters outside institutional contexts, the recommendations we make
in this report are likely to improve the response to all forms of child sexual abuse in all contexts.

In this report, we may use ‘survivor’ rather than ‘victim’ to refer to those who suffer child sexual
abuse in an institutional context. We will also use ‘victim’ or ‘complainant” in some places,
because these are the terms used in the criminal justice system and in relevant legislation

and guidelines. However, we acknowledge that ‘victim’ may be appropriate in addition to,

or instead of, ‘survivor’ in some places where we use ‘survivor’. We also acknowledge that
some of those who have suffered child sexual abuse in an institutional context prefer ‘victim’
instead of ‘survivor’.

1.2 Recommendations

The Royal Commission has conducted extensive research and consultation programs in relation
to criminal justice issues, in addition to examining criminal justice issues in a number of our
public hearings.
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Commissioners have now formed concluded views on the appropriate recommendations in
relation to criminal justice issues. We have agreed to make our recommendations in relation
to criminal justice in advance of our final report to enable governments to implement our
recommendations as soon as possible.

Our concluded views have been informed by the significant input we have obtained in relation
to criminal justice issues from a broad range of sources, as discussed in section 1.4 below.

1.3 Criminal justice

Early in the work of the Royal Commission, Commissioners identified criminal justice as a key
focus area.

Many survivors of institutional child sexual abuse have told us of the importance of an effective
response on the part of the criminal justice system. Some survivors have obtained a strong
sense of validation from an effective criminal justice response. A conviction publicly records
that the survivor’s account has been believed beyond reasonable doubt. A conviction may

also reassure the survivor that other children will not have to suffer as they did because it can
prevent the offender from being allowed to work with children again. Some survivors have also
told us that being believed by police was of great value to them, even where a prosecution was
not pursued.

Convictions for child sexual abuse offences also clearly identify this abuse as a crime against
the community as well as a victim and can act as a deterrent to future abuse.

Many survivors have also told us of the disappointment and, in some cases, the harm caused
by poor or inadequate criminal justice responses. The importance of an effective criminal justice
response is clear in ensuring justice for victims.

An effective criminal justice response for survivors raises issues across the entire criminal justice
system. They include issues of:

« the appropriate criminal offences

« reporting of crimes and allegations

« the police investigation

« decision-making by prosecutors

« preparation for trial

« legal rules for the conduct of trials

« methods for witnesses to give evidence
+ judges’ directions to juries

« sentencing and post-sentencing options.
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We know that some institutional child sexual abuse is committed by other children, from
very young children through to those who are 17 years of age, who are still considered to
be children. Where children are old enough to be dealt with by the criminal justice system,
our work also involves consideration of the criminal justice response for survivors where
the offender is a juvenile.

1.4 What we have done

1.4.1 Private sessions

When the Royal Commission was appointed, it was apparent to the Australian Government
that many people (possibly thousands) would wish to tell us about their personal history of
child sexual abuse in an institutional setting. As a consequence, the Commonwealth Parliament
amended the Royal Commissions Act 1902 (Cth) to create a process called a ‘private session’.

A private session is conducted by one or two Commissioners and is an opportunity for a person
to tell their story of abuse in a protected and supportive environment. At 15 May 2017, the
Royal Commission had held 6,800 private sessions and 1,606 people were waiting for one.

Written accounts are an alternative method for people affected by institutional child sexual
abuse to tell us of their experiences. At 15 May 2017, the Royal Commission had received 938
written accounts.

Many survivors and family members of victims and survivors have told the Royal Commission
in private sessions or written accounts about their experiences in seeking a criminal justice
response. These are an important source of information for us in understanding survivors’
experiences of the criminal justice system and what survivors consider is necessary to give
them justice.

1.4.2 Public hearings

The Royal Commission has held 57 public hearings, or ‘case studies’.

The decision to conduct a case study is informed by whether or not the hearing will advance

an understanding of systemic issues and provide an opportunity to learn from previous mistakes
so that any findings and recommendations for future change that the Royal Commission makes
will have a secure foundation.
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In many of our 57 case studies, we have heard evidence relevant to criminal justice. We refer
to these case studies throughout this report. Our findings on individual case studies are
published in separate reports. These are available on the Royal Commission’s website.

In March 2016, the Royal Commission held a two-week public hearing dealing specifically
with criminal justice issues. This criminal justice public hearing is Case Study 38.

In the first week of the public hearing we focused on how the criminal justice system deals with
allegations against an individual of sexual offending against more than one child. We inquired
into the admissibility and use of tendency and coincidence — or propensity and similar fact —
evidence. We considered the law and practice concerning when charges in relation to multiple
complainants of institutional child sexual abuse may be tried together in a joint trial against a
single accused. The issues considered in week one of Case Study 38 are discussed in chapters
22 to 28 of this report.

In the second week of the public hearing we focused on the experiences of survivors,
particularly young children and people with disability, in reporting institutional child sexual
abuse to police and being complainants in prosecutions. We examined how the requirements
of the criminal justice system, including requiring oral evidence and cross-examination, affect
the investigation and prosecution of allegations of institutional child sexual abuse where the
complainant is a young child or a person with disability. The issues considered in week two of
Case Study 38 are discussed in a number of places in this report but particularly in Chapter 30.

On 5 September 2016, the Royal Commission published the Consultation paper: Criminal justice
(the Consultation Paper). In November and December 2016, we held a further public hearing in

relation to the issues raised in the Consultation Paper. This public hearing is Case Study 46. We
discuss the Consultation Paper and the public hearing in Case Study 46 in sections 1.4.3 and 1.4.4.

1.4.3 Consultations

We have conducted a wide range of public and private consultations on criminal justice issues.

Issues papers
The Royal Commission has published 11 issues papers on topics relevant to its Terms of Reference.
Issues Paper No 8 — Experiences of police and prosecution responses (Issues Paper 8) is the

issues paper most relevant to our criminal justice work. Issues Paper 8 was released on 1 May
2015 and submissions were due on 15 June 2015.
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In Issues Paper 8, we sought submissions from:

- those who had personally experienced police and prosecution responses, whether as:

o avictim, survivor or complainant
o afamily member

o awitness

o asupport person

o an affected institution

- those with professional experience of police and prosecution responses, including legal
representatives, service providers or researchers.

We received a wide range of submissions in response to Issues Paper 8. A number of survivors
and family members told us of their relevant personal experiences — both good and bad —

and their suggestions for improvements or reforms to aspects of the criminal justice response.
We also received submissions from survivor advocacy and support groups, organisations that
provide services to survivors, legal professional associations, academics and other interested
parties. These submissions are an important source of information that has helped us to
understand the many different perspectives on the issues raised.

Generally, submissions we receive in response to issues papers are published on the
Royal Commission’s website, unless:

« the author has expressly requested that their submission not be published

+ the Royal Commission has made the decision not to publish a submission.
The Royal Commission generally makes the decision not to publish a submission
for fairness reasons. For example, the submission may refer to an institution or make
allegations about a person that are of such a nature that it would not be fair to publish
the submission without giving that institution or person an opportunity to respond.

We published 24 submissions to Issues Paper 8 made by those who have professional
experience of police and prosecution responses on the Royal Commission’s website.

We received 65 submissions from 73 individuals telling us about their personal experiences
of police and prosecution responses. A number of those who made personal submissions
requested that their submissions remain confidential. Others who made personal submissions
requested that their submissions be published.

We reviewed the submissions of those who requested that their submissions be published

to identify any issues that might prevent or limit publication. Many of these submissions
contained specific allegations adverse to particular individuals or organisations. The Royal
Commission does not publish such allegations made in submissions to issues papers for reasons
of fairness to the individuals or organisations the subject of the allegations. However, we were
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also concerned that simply redacting the adverse allegations and then publishing the remaining
more positive aspects of people’s experiences of police and prosecution responses would not
be a fair representation of what we were told in submissions.

We prepared a summary paper to present a balanced overview of what we were told about
people’s personal experiences of police and prosecution responses. The paper did not include
adverse allegations — or positive comments — about particular individuals or organisations.

It is published on the Royal Commission’s website. We have not published any personal
submissions to Issues Paper 8.

Roundtables

From February 2016 to June 2016 we held 11 public and private roundtables with invited
participants. The roundtables were conducted by the Chair of the Royal Commission, the
Hon. Justice Peter McClellan AM, Justice Jennifer Coate and Mr Bob Atkinson AO APM. They
were joined by Professor Helen Milroy for the private roundtable with Aboriginal and Torres
Strait Islander people and agencies.

We held two further roundtables in relation to criminal justice data and research projects,
giving a total of 13 public and private roundtables in relation to our criminal justice work.

These roundtables allowed for more focused consultations with invited participants on key
issues in relation to criminal justice. They also provided a forum for participants to directly
exchange views with each other.

We heard from a wide range of participants, including police, public prosecutors, public
defenders and legal aid services, criminal justice policy officials, survivor advocacy and
support groups, institutions, community service organisations and academics.

Most of the public roundtables were streamed live on the Royal Commission’s website.

We have also published the attendance lists and transcripts of the public roundtables on

the Royal Commission’s website. We refer to and quote from the public roundtable transcripts
where relevant throughout this report.

The private roundtables were not public events. We made clear to participants that the
roundtables were not open to the public and that we would not publish any recordings or
transcripts of them. We do not reference any individual contributions made at the private
roundtables in this report.

We consider that both the public and private roundtables were of great value to us in testing
and refining our views. We particularly appreciate the time that participants gave in preparing
for and attending the roundtables and the generosity and goodwill of their contributions

to the discussions.
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February 2016 roundtables

In February 2016 we convened four private roundtables on criminal justice. We spoke with
the following groups of participants, which have particularly extensive involvement and
expertise in the criminal justice system:

«  police
« Directors of Public Prosecutions (DPPs)
- public defenders, defence counsel and legal aid services
« criminal justice policy officials.
April 2016 roundtables

In April 2016 we convened three public roundtables:

< 20 April 2016 — reporting offences, including the issue of ‘blind reporting’
e 21 April 2016 — adult sex offender treatment programs
« 29 April 2016 — DPP complaints and oversight mechanisms.

We also convened a private roundtable with participants from Witness Assistance Services.

May 2016 roundtable

On 27 May 2016 we convened a private roundtable in relation to the police administrative data
project, which we discuss in section 1.4.6 and chapters 7 and 37.

June 2016 roundtables

On 15 June 2016 we convened a public roundtable on multidisciplinary and specialist
policing responses.

We also convened two private roundtables:

- with Aboriginal and Torres Strait Islander people and agencies to discuss criminal
justice responses to Aboriginal and Torres Strait Islander victims of child sexual abuse

« with police, prosecutors, criminal justice policy and other representatives to discuss
complainants’ evidence and case management.

March 2017 roundtable

On 31 March 2017 we convened a roundtable on the memory of complainants of child sexual
abuse. This roundtable was held in conjunction with finalising the research report Empirical
guidance on the effects of child sexual abuse on memory and complainants’ evidence?
(Memory Research). It involved a number of invited academics and clinicians with research
and practice expertise in this area.
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As the roundtable coincided with the last day of the public hearing in Case Study 57 in relation
to the nature, cause and impact of child sexual abuse, the roundtable was open to participants
only. We published the transcript of the roundtable and the attendance list on the Royal
Commission’s website on 5 April 2017.

Consultation Paper

On 5 September 2016, the Royal Commission published the Consultation Paper. The Consultation
Paper set out the issues we had considered to that date. On some issues the way forward seemed
fairly clear, while on other issues there were a range of options presented. We invited submissions
on the issues raised in the Consultation Paper.

Submissions to the Consultation Paper were originally due by 17 October 2016. The Royal
Commission received a number of requests for extensions from individuals and organisations in
order to provide an appropriate response to the complex issues within the Consultation Paper.
Therefore, we extended the time for submissions to 31 October 2016.

The Royal Commission received a wide range of submissions in response to the Consultation
Paper from a broad range of parties, including governments and government agencies, public
prosecutors, legal aid services, legal representative bodies, survivor advocacy and support
groups, survivors, institutions, academics and other interested parties.

The submissions have helped us to develop our thinking and to reach our conclusions and final
recommendations on criminal justice.

Most of the submissions we received in response to the Consultation Paper are published on
our website. However, we did not publish submissions if:

« the authors expressly request that their submission not be published

- the Royal Commission made the decision not to publish a submission. The Royal
Commission generally makes the decision not to publish a submission for fairness
reasons. For example, the submission may refer to an institution or make allegations
about a person that are of such a nature that it would not be fair to publish the
submission without giving that institution or person an opportunity to respond.

We received 93 submissions, and 81 submissions are published on the Royal Commission’s website.
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Consultation on model Bill

The Royal Commission released a public consultation draft Bill, Evidence (Tendency and
Coincidence) Model Provisions (model Bill) on 25 November 2016.

The model Bill was designed to provide a specific example of possible amendments to evidence
laws to allow for greater admissibility of tendency and coincidence evidence and facilitate more
joint trials.

The model Bill was drafted by the New South Wales Parliamentary Counsel’s Office, on instructions
of Royal Commission staff, for the purposes of consultation.

A number of lawyers who were witnesses in the public hearing in Case Study 46 were asked to give
their opinions about the draft legislation. In addition, we invited any interested party to provide
comments on the model Bill.

Following the public hearing in Case Study 46, we received five submissions, which are
published on the Royal Commission’s website.

The model Bill is particularly relevant to the issues discussed in chapters 22 to 28 of this report.

1.4.4 Public hearing in Case Study 46

On 28 November 2016, the Royal Commission began a second public hearing on criminal justice
issues. The public hearing ran for five days. The public hearing enabled us to examine issues
raised in the Consultation Paper and to inquire into the experience of some survivors in recently
concluded prosecutions. We heard from a number of expert witnesses, including DPPs and
representatives of the private Bar. We also heard from a number of organisations

and individuals who made written submissions to the Consultation Paper.

All six Commissioners sat for this public hearing. All Commissioners were involved in finalising
the Consultation Paper and it was important that all Commissioners had the opportunity to
hear oral submissions from those who were invited to speak at the public hearing and to ask
questions of them. All Commissioners have determined the Royal Commission’s conclusions
and recommendations on criminal justice as set out in this report.

It was not possible to invite everyone who had made a submission to speak at the public
hearing. It was not possible even to invite all those who expressed a particular wish to speak.
In issuing invitations to speak at the public hearing, we selected witnesses with the purpose
of ensuring that those listening to the public hearing would hear from a broad range of
perspectives, including:
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e survivors

- governments

« police and prosecution representatives

- defence representatives and legal aid services

« survivor advocacy and support groups

- organisations that provide services to survivors

< groups with particular expertise in issues of importance to Aboriginal and
Torres Strait Islander survivors

« institutions

- legal representative bodies

« academics.

The hearing was open to the public and broadcast on the Royal Commission’s website.
The transcripts of the public hearing are available on the Royal Commission’s website.

We refer to what we were told at the public hearing throughout this report.

1.4.5 Research projects

The Royal Commission has an extensive external research program. A number of research
projects focus on criminal justice issues.

Criminal Justice Working Group

In 2013 the Royal Commission convened a Criminal Justice Working Group. We invited a number
of academics and practitioners who we considered would be able to assist us, particularly with
advice on commissioning research on relevant criminal justice issues, to join the working group.
The working group was chaired by Justice McClellan.

The working group has met on a number of occasions, and members have assisted us with input
and advice between meetings. In addition to advising on commissioning research, the working
group has provided feedback on the preliminary findings of commissioned research projects
and draft research reports.

The contribution of the working group has been of great value to us. Commissioners appreciate
the considerable time and expertise that members of the working group gave to this work and
the generosity and goodwill of their contributions.
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Published research

The Royal Commission commissioned the following research reports focusing on criminal justice
issues. Some report on major primary research projects, while others report on literature
reviews. The reports are published on the Royal Commission’s website.

Table 1.1: Research reports commissioned by the Royal Commission

Topic Research report

Restorative
justice

The use and effectiveness of restorative justice in criminal justice systems
following child sexual abuse or comparable harms

Authors: Dr Jane Bolitho and Ms Karen Freeman

The literature review focuses on restorative justice approaches used within
criminal justice systems. It considers:

- the extent to which restorative justice is currently used in cases of
institutional child sexual abuse and other child sexual abuse

- the empirical evidence to support using restorative justice for child
sexual abuse

- issues and criticisms in relation to restorative justice approaches

- considerations and implications for institutional child sexual abuse.

Police

A systematic review of the efficacy of specialist police investigative units
in responding to child sexual abuse

Authors: Dr Nina Westera, Dr Elli Darwinkel and Dr Martine Powell

The literature review examines the available literature concerning the use

and effectiveness of specialist police investigative units and multidisciplinary
approaches in Australia, the United Kingdom and the United States. It discusses
what features of specialist units might determine their effectiveness.

Offences

Historical review of sexual offence and child sexual abuse legislation in

Australia: 1788-2013

Authors: Ms Hayley Boxall, Dr Adam Tomison and Ms Shann Hulme of the

Australian Institute of Criminology (AIC)

The research provides an overview of:

- the sociopolitical context within which child sexual abuse legislation has
developed in Australia and internationally

- the offences a person who sexually abused a child may be charged with
for the period 1950 to 2013 in each Australian jurisdiction.

Brief review of contemporary sexual offence and child sexual abuse
legislation in Australia: 2015 update

Authors: Ms Hayley Boxall and Ms Georgina Fuller of the AIC

The research describes offences by categories of offence, such as contact and
non-contact offences, and by jurisdiction.
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Prosecutions Specialist prosecution units and courts: A review of the literature
and courts Author: Professor Patrick Parkinson AM

The literature review identifies the potential benefits of using specialist
prosecution units and courts to deal with child sexual abuse cases. It considers
what can be learned about the advantages and disadvantages of specialist
courts generally, particularly from family violence courts.

Trial processes | An evaluation of how evidence is elicited from complainants of child
sexual abuse (Complainants’ Evidence Research)

Authors: Professor Martine Powell, Dr Nina Westera, Professor Jane
Goodman-Delahunty and Ms Anne Sophie Pichler

The research identifies:

- how complainants of child sexual abuse are permitted to give evidence
for use in court in each Australian jurisdiction

- how evidence is in fact being given

« the impact that different means of taking evidence from a complainant
have on the outcome of the trial.

It includes analyses of prerecorded interviews used as evidence in chief;
court transcripts; and surveys of criminal justice professionals.

The admissibility and use of tendency, coincidence and relationship
evidencein child sexual assault prosecutions in a selection of
foreign jurisdictions

Author: Associate Professor David Hamer

The literature review considers the legal treatment of tendency, coincidence
and relationship evidence applicable in sexual assault prosecutions in the
following foreign jurisdictions:

- England and Wales

- New Zealand

« Canada

the United States.

Jury reasoning in joint and separate trials of institutional child sexual
abuse: An empirical study (Jury Reasoning Research)

Authors: Professor Jane Goodman-Delahunty, Professor Annie Cossins
and Natalie Martschuk

The research examines how juries reason when deliberating on multiple counts
of child sexual abuse. Using mock juries and a trial involving charges of child
sexual abuse in an institutional context, the report investigates whether
conducting joint trials and admitting tendency evidence infringe on a
defendant’s right to a fair trial.
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Sentencing

Sentencing for child sexual abuse in institutional contexts
(Sentencing Research)

Authors: Emeritus Professor Arie Freiberg, Mr Hugh Donnelly
and Dr Karen Gelb

The research examines a number of sentencing and post-sentencing issues

with a focus on institutional child sexual abuse, including:

+ sentencing law and practice

- the principles of sentencing

« sentencing standards

- the range of non-sentencing statutory measures available to detain
offenders in custody

 restrictions on and monitoring of offenders’ movements.

The research examines sentencing data for institutional child sexual

abuse cases.

It discusses possible bases for making institutions criminally liable for
institutional child sexual abuse.

A statistical analysis of sentencing for child sexual abuse in institutional
contexts (Sentencing Data Study)

Author: Dr Karen Gelb

The research expands on the sentencing database created for the Sentencing
for child sexual abuse in institutional contexts research report.

Originally, the database included only cases from New South Wales.
The database was expanded for this research to include cases from other
Australian jurisdictions.

It also provides a more detailed analysis of the interactions between the factors
collected in the database to build a more nuanced picture of the nature of, and
responses to, institutional child sexual abuse.
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Delayed The impact of delayed reporting on the prosecution and outcomes of child
reporting and | sexual abuse cases (Delayed Reporting Research)

appeals Authors: Professor Judy Cashmore, Dr Alan Taylor, Associate Professor

Rita Shackel and Professor Patrick Parkinson AM

The research looks at the impact of delayed reporting — which is common

in child sexual abuse offences — on the prosecution of child sexual abuse
offences in New South Wales and South Australia. It uses quantitative and
qualitative data to compare prosecution processes and outcomes in matters
of child sexual abuse reported in childhood with those reported when the
complainant is an adult.

A separate part of the research (Appeals Study) analyses grounds of appeal
and appeal outcomes in child sexual abuse cases in the New South Wales Court
of Criminal Appeal.

Memory of Empirical guidance on the effects of child sexual abuse on memory and
complainants | complainants’ evidence (Memory Research)
of child sexual

Authors: Professor Jane Goodman-Delahunty, Associate Professor Mark Nolan
abuse

and Dr Evianne van Gijn-Grosvenor

The research looks at contemporary psychological understandings of scientific
research on memory relevant to the work of the Royal Commission and
addresses the questions:

«  What is known about what victims of child sexual abuse can be expected
to remember about experiences of child sexual abuse?

+ How do victims optimally remember experiences of child sexual abuse?

- How does this affect their reporting to police and the evidence they
should be expected to be able to give in the criminal justice system?

1.4.6 Other projects

The Royal Commission has commissioned the following additional projects in relation to criminal
justice issues.

Tendency, coincidence and joint trials

In 2015, the Royal Commission obtained the opinion of Mr Tim Game SC, Ms Julia Roy

and Ms Georgia Huxley of the New South Wales Bar regarding tendency and coincidence evidence
and joint trials. We asked them to advise on whether ‘the rules as to admissibility of tendency

and coincidence evidence and as to when joint trials should be allowed —and the way they are
being applied — are appropriate’. Their opinion is published on the Royal Commission’s website.

It is particularly relevant to the issues discussed in chapters 22 to 28 of this report.
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In 2014, Royal Commission staff wrote the background paper Similar fact and propensity
evidence and joint trials in Australian jurisdictions. It reflects the law at 1 October 2014.
The background paper is available on the Royal Commission’s website.

Police data, guidelines and procedures

In 2015, the Royal Commission commenced the following three projects in relation to police
responses to child sexual abuse:

Police Data Report: The Royal Commission engaged Associate Professor Anna Ferrante and the
Centre for Data Linkage, Faculty of Health Sciences, at Curtin University to assist us to obtain
and analyse police administrative data from each jurisdiction. The report, Police responses to
child sexual abuse 2010-2014: An analysis of administrative data for the Royal Commission into
Institutional Responses to Child Sexual Abuse (Police Data Report) gives us information about
current reports to police of child sexual abuse and how police respond to them. We obtained
police administrative data from each state and territory for the five-year period from 1 January
2010 to 31 December 2014. This Police Data Report is available on the Royal Commission’s
website. The Police Data Report is discussed in detail in chapters 7 and 37 of this report.

Police guidelines and procedures: The Royal Commission obtained under notice, from each
jurisdiction, information and documents relating to a number of matters relating to how police
respond to child sexual abuse. The documents sought included:

- policies and procedures on receiving and responding to reports of child sexual abuse
« police training

« specialist units or squads

« communication with institutions.

Multidisciplinary and specialist policing data: This small data project was designed to estimate
how many child sexual abuse matters that are referred to multidisciplinary units involve child
sexual abuse in an institutional context, within the meaning of our Terms of Reference.

The Royal Commission engaged the New South Wales Department of Family and Community
Services to undertake a random sample of case files taken from sexual abuse cases accepted
for a Joint Investigation Response Team (JIRT) response by the JIRT Referral Unit to identify

how many of the case files involved allegations of institutional child sexual abuse.

1.4.7 Obtaining information under summons

The Royal Commission has powers to issue summonses and Notices to Produce specified
documents or data.
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For our work on criminal justice issues, we used these powers to obtain data and documents
on a range of issues, including:

« the police data and guidelines and procedures projects discussed in section 1.4.6

- the charging of certain offences in particular jurisdictions

«  Witness Assistance Services

- adult sex offender treatment programs

« data and documents to support a number of the external research projects
described in section 1.4.5.

We also used these powers to obtain many documents and information for public hearings,
including Case Study 38 and Case Study 46 in relation to criminal justice issues.

1.5 Final steps

As set out by the Letters Patent, any report published before our final report, which is
required to be submitted to the Governor-General by 15 December 2017, will be considered
an interim report.?

However, this report on criminal justice contains the Royal Commission’s final recommendations

on criminal justice.

Commissioners wish to thank all interested individuals, governments and non-government
organisations that have contributed to the extensive consultation processes that the Royal
Commission has undertaken in relation to criminal justice issues.
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2 Our approach

2.1 The role of criminal justice

An effective criminal justice response to child sexual abuse in an institutional context is essential
for both victims and the community.

Whether victims or survivors seek punishment of the perpetrator, acknowledgement and
recognition that the abuse happened or satisfaction that they have supported other victims
and helped to protect the community, the availability of a criminal justice response is critical.

An effective criminal justice response must punish the convicted offender, protect children
from the offender and restate the community’s abhorrence of such crimes. A criminal justice
response can help to bring the occurrence of institutional child sexual abuse into the public
domain and ensure that the community is aware of the nature and extent of that abuse and
the institutional contexts in which it has occurred.

We have heard many accounts from victims and survivors of their experiences in the criminal
justice system. We have also heard many accounts from those who have been unwilling to seek
a criminal justice response because of how the criminal justice system works and its capacity
to re-traumatise them. We have heard from many interested parties, including many
participants in the criminal justice system, about the difficulties the criminal justice system

has in responding to child sexual abuse cases. While acknowledging recent improvements

in the system, it is clear to us that many people do not consider the current criminal justice
response to child sexual abuse to be effective.

There are features of the criminal justice system, and features of child sexual abuse cases,

that make achieving an effective criminal justice response in these cases particularly difficult.
Our criminal justice system is adversarial, and it affords a number of protections for the accused
in order to ensure that criminal proceedings are conducted fairly for the accused. While
increasing recognition is given to the interests of victims and the community, the fairness

of the criminal proceedings for the accused will always be of central importance. An accused
person is entitled to the presumption of innocence, and the primary role of the criminal
proceedings is to establish the guilt of, or to acquit, the accused.

In this report, we recommend the reforms that we consider should be made to ensure that

a criminal justice response is available for victims and survivors and that it is as effective as
possible for victims and survivors without undermining the fairness of the criminal proceedings
for the accused.
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2.2 Criminal justice for victims

2.2.1 Civil justice and criminal justice

In our Redress and civil litigation report, tabled on 14 September 2015, we set out
recommendations on redress and civil litigation, which were designed to ensure civil justice
for survivors.

While some of the issues in criminal justice and the criminal justice system’s response to
institutional child sexual abuse overlap with issues in civil justice, the criminal justice system
raises a number of additional or different considerations.

Criminal justice involves the interests of the entire community in the detection and punishment
of those found guilty of crimes in general in addition to the personal interests of the victim or
survivor of the particular crime. In contrast, civil justice operates much more as an adjustment
of rights between the private parties concerned.

Criminal justice may result in punishment that deprives an offender of their liberty. The stakes
are so high for the accused that the criminal justice system imposes a very high burden of proof
and grants a number of protections to the accused. In contrast, in civil justice, generally for the
defendant only money is at stake, and the system treats the parties more equally.

A criminal conviction provides public condemnation of an accused for wrongdoing. In contrast,
damages in civil justice may flow from much less serious conduct — that is, a failure to take
adequate care that caused loss to the plaintiff.

As we recognised in our report on redress and civil litigation, ‘justice’ is a broad term and it can
be an inherently individual and subjective experience.*

2.2.2 What survivors seek in criminal justice

As we stated in the Consultation Paper, many survivors have told us what they sought from
the criminal justice system and what they would have regarded as ‘justice’ for a criminal
justice response:

< For some survivors, ‘justice’ requires a criminal conviction and lengthy term of
imprisonment for the perpetrator who abused them. Even then, some survivors have
told us that no prison term could adequately punish the offender for the acts of abuse
that they committed, and no criminal justice outcome could really reflect the damage
the survivor has suffered in childhood and as an adult.
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«  For some survivors, the public recognition that comes with a perpetrator’s conviction
is ‘justice’. A conviction gives some survivors a strong sense of justice, acknowledgement
and recognition and a very public statement that they have been believed.

«  For other survivors, knowing that the police and the prosecution service have
investigated their allegations, laid charges against the alleged perpetrator and done
their best to present the evidence in a trial is ‘justice’. Even without a conviction, some
survivors have told us that they found real benefit in being believed and supported by
police and prosecutors and having a chance to give their evidence and tell the court
what happened to them.

«  Other survivors have told us that they found real benefit in telling their story to the
police and feeling that they were believed. Even if an investigation was no longer
possible or charges could not be laid, their experiences in being listened to, respected
and believed by people in authority gave them a sense of ‘justice’.

Across all of these different levels of response and outcome, survivors have told us how
important it was to them to initiate a criminal justice response — even if it went no further than
making a report to police — because they wanted to protect other children and ensure that the
person who abused them could not go on to abuse other children. Many survivors also felt that
they were speaking up on behalf of other victims who were unable to report their abuse.

In submissions in response to the Consultation Paper and in evidence in the public hearing
in Case Study 46, a number of survivor advocacy and support groups told us of their experiences
of the differing needs of survivors.

Ms Clare Leaney, representing the In Good Faith Foundation, suggested that decisions on
how and when to proceed may differ from survivor to survivor. She told the public hearing:

One of the points we make in our submission is that it needs to be individualised.
There may be some people who are further progressed in terms of their mental health
care, who may be able to say, ‘Yes, | am definitely able to go through with a criminal
prosecution’, and there may be someone who is just disclosing for the first time

and doesn’t have that necessary resilience.®

Ms Miranda Clarke, representing the Centre Against Sexual Violence Queensland (CASV),
told the public hearing:

| think from our perspective it is about clients having choice and autonomy within
the whole criminal justice system. Often we hear from our clients that they don’t feel
like they have any control over what’s happening and they are not informed about
the process, so at all levels of the criminal justice process | just think it’s important
to have those different options and for essentially the survivor to be the one who
makes that choice.®
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Mr James McDougall, representing the Commission for Children and Young People, Victoria,
told the public hearing that a child’s conception of justice may differ from an adult’s. He said:

In listening to children and young people, their world, their experience, is more
immediate. They may have an awareness of what’s happening in a broader context,

but their most immediate concerns are the people that are around them; they are
concerned not only for their own safety but often for the safety of those people that they
care about around them, and that gives a different sense of priority to the things that
matter for them.’

Ms Jeannie Mclntyre, representing the Victorian Aboriginal Child Care Agency, told the public
hearing about the particular needs of Aboriginal and Torres Strait Islander survivors. She said:

| think it’s really important that, for Aboriginal survivors to engage in the justice system,
there needs to be advocacy, time and genuine engagement. And I've talked about the
time element, which is a challenge to other professions.

Engaging really requires a relationship built on trust and integrity; an appreciation

of the cultural competency to respond to Aboriginal history, cultures and contemporary
social dynamics and to the diversity of Aboriginal communities; valuing the cultural skills
and knowledge of community organisations and Aboriginal people; power inequalities —
and sincere attempts need to be made to share power; understandingof the historical,
cultural and social contexts and complexity of specific local or regional Aboriginal contexts.

Just to reinforce, there is no Aboriginal support service or sexual abuse specific service
in Australia today. In the spirit of self-determination, we must provide specific Aboriginal
sexual abuse services so victims can be assured of a culturally safe response.®

Survivor advocacy groups also spoke of the value to survivors of simply ‘being heard’.
Ms Clarke, representing CASV, told the public hearing:

| think my experience in working with the police is that the focus is on getting the evidence
and getting a conviction, where | think the Royal Commission has shown

how powerful it can be just to bear witness to someone coming forward and talking about
their experience. So I've still had clients who have had positive experiences with the police
when they have felt like they have been heard and believed, even when there is
insufficient evidence to take it further.®

In its submission in response to the Consultation Paper, Micah Projects reported on a forum

it held with survivors of historical sexual and physical abuse. Micah Projects reported that
survivors wanted to see offenders receive appropriate criminal sanctions and they wanted
public acknowledgement of the offenders’ guilt, but they also wanted:
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« the criminal justice system to respond to their need for an opportunity for public
accountability and awareness of the devastating effect of offending on victims

- appropriate psychological support
+ access to legal representation

« clear and consistent communication around decision-making through the criminal
justice process.™®

Mr Michael O’Connell APM, the South Australian Commissioner for Victims’ Rights, told the
public hearing that it is important for the criminal justice system itself to operate in a fair way,
sometimes described as ‘procedural justice’. He said:

It’s my view that the system should be just, fair and equitable to the people who are
impacted by crime and also impacted by the criminal justice system, and that includes
both the accused person who may become the defendant and offender but also the victim
of crime.

The way that | liken it is to have a parallel system of justice that recognises victims clearly
as a participant in the criminal justice process from beginning to end.!

In his submission in response to the Consultation Paper, Mr O’Connell cited a range of research
which he submitted showed that victims’ satisfaction with the criminal justice process can be
affected by the way they are treated throughout the criminal justice process as well as simply
by the outcome of the process.?

We recognise that a criminal justice response is important to survivors not only in seeking
‘justice’ for them personally but also in encouraging reporting of child sexual abuse and
preventing child sexual abuse in the future.

In Case Study 46, we examined the experiences of a survivor, FAB. FAB alleged that he was
sexually abused by a teacher when at school. The teacher was charged but acquitted on all
counts. Because the trial proceeded before a judge alone, the judge was required to provide
reasons for the acquittal. In those reasons, the judge said that, notwithstanding the acquittal,
he was satisfied that the accused did sexually abuse the complainant at school and rejected
the accused’s blanket denial as a reasonable possibility.

Reflecting on his experience with the criminal justice system, FAB told the public hearing in
Case Study 46:

If I had to go through the criminal process again, | would, because it would help somebody
else. | don’t think doing it again for me would change anything, but I’'m more concerned
about this happening to some other child.??
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In its submission in response to the Consultation Paper, knowmore stated:

We agree with the Royal Commission’s view that reporting their abuse to the police

is important for many survivors, even in cases where the complaint does not progress
further, and many survivors have felt that they were speaking on behalf of other survivors
who were not able to report their abuse.*

We acknowledge the breadth of survivors’ concepts of ‘justice’ in criminal justice responses.
We recognise that, for many survivors, whether they feel they can obtain ‘justice’ from a
criminal justice response is likely to include considerations of:

- how they will be treated by the various participants in the criminal justice system
- whether they will be given the information they need to make decisions
« whether their decisions will be listened to and respected

« what support they will be given, both immediately within the criminal justice system
and alongside it.

These considerations are likely to apply in addition to what are more typically measured as

the outcomes of the criminal justice system — charges, convictions and sentences. For many
survivors, these considerations may be more important than some of these outcomes. It is also
clear that many survivors will draw strength from the fact that their participation in the criminal
justice system may help to protect other children and give a voice to other survivors who are
not able to come forward themselves.

2.3 Past and future criminal justice responses

Many survivors of institutional child sexual abuse have told us of their experiences with the
criminal justice system.

In private sessions, we have heard accounts from survivors of their experiences of abuse from
as early as the 1920s. We have also heard accounts from survivors of their experiences with
police, particularly from the 1940s onwards, and of their experiences with prosecutions from
the 1970s and 1980s onwards.

Personal submissions in response to Issues Paper No 8 — Experiences of police and prosecution
responses (Issues Paper 8) told us of abuse experienced in every decade from the 1940s
through to the 2000s, with many accounts relating to abuse experienced in the 1960s and
1970s. Many of the personal submissions gave accounts of reporting to police, in most cases
many years after the abuse was experienced. Some submissions gave accounts of attempting to
report to police on a number of separate occasions. The earliest account of reporting to police
given in the personal submissions was a report in 1942. Other submissions gave accounts of
reporting to the police in each decade from the 1960s until the present decade.
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From the accounts in private sessions, the personal submissions in response to Issues Paper 8
and in the case studies, it is clear that some survivors have had positive experiences with the
criminal justice system, while others have had negative experiences. Some survivors have had

a mix of both positive and negative experiences over the course of their interactions with police,
prosecutors, defence counsel and the courts.

In general terms, many of the negative experiences we have been told about were experienced
in earlier periods of time through to the early 2000s. Many survivors have told us of positive
experiences with police and prosecutors in the last 10 years. Some survivors who told us of very
negative experiences in early periods also told us of much more positive experiences in more
recent years, including where police have reopened investigations of their earlier reports and
where prosecutions have followed.

We know from our work on criminal justice issues that the criminal justice system has improved
considerably over recent times in recognising the serious nature of child sexual abuse and

the severity of its impact on victims. Governments have improved the capacity of the criminal
justice system to respond to child sexual abuse through amendments to crimes, criminal
procedure and evidence legislation. Police and prosecution services have improved their
understanding of and responses to allegations of child sexual abuse and to the needs of victims.

In the Consultation Paper, we focused on the contemporary response of the criminal justice
system. We indicated that we would give a much fuller account of the past experiences and more
recent improvements, and this is set out particularly in Chapter 6 in relation to police responses.

In our policy work on criminal justice responses, our main focus is on understanding the
contemporary response of the criminal justice system to institutional child sexual abuse and
on identifying how it can be made more effective.

We have taken account of the many experiences of the criminal justice system we have heard
about during our work relating to earlier periods of time. They have helped us to understand
what survivors seek from a criminal justice response and how criminal justice responses have
already improved.

Our recommendations in this report focus on those aspects of the contemporary responses
of the criminal justice system that we believe require further reform.

2.4 Criminal justice and institutional child sexual abuse

2.4.1 Effectiveness of the criminal justice response

As we outlined in the Consultation Paper, the criminal justice system is often seen as not being
effective in responding to crimes of sexual violence, including adult sexual assault and child
sexual abuse, both institutional and non-institutional.
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Research identifies the following features of the criminal justice system’s treatment of these crimes:

« Lower reporting rates: Although data was only collected for persons over 18 years of
age, the Australian Bureau of Statistics Crime Victimisation Survey 2014-15 reported
that only 25 per cent of victims of sexual assault reported their most recent incident to
police. This compares with 39 per cent reporting face-to-face threatened assaults and
55 per cent reporting physical assault.®

- Higher attrition rates: A study in 2006 found that police commenced proceedings
in only 15 per cent of reported child sexual assault matters.'® This rate may have
improved since 2006 as the police administrative data we discuss in Chapter 7 suggests
that police commenced proceedings in 28 per cent of child sexual abuse matters
reported to police in the period 1 January 2010 to 31 December 2014.

- Lower charging and prosecution rates: In The impact of delayed reporting on the
prosecution and outcomes of child sexual abuse cases (Delayed Reporting Research),
commissioned by the Royal Commission, researchers Professor Judy Cashmore,

Dr Alan Taylor, Associate Professor Rita Shackel and Professor Patrick Parkinson AM report
that in 2014 legal proceedings were commenced in nearly 17 per cent of matters where
children reported sexual assault incidents to police in New South Wales and 33 per cent
of matters reported by adults.!” The figures are substantially higher in South Australia
(from 2010 to 2012, 55 per cent commenced for child sexual assault reports and 45.5

per cent of matters reported in adulthood), although the research notes that a much
greater proportion of matters was withdrawn or dismissed in South Australia.'®

- Fewer guilty pleas: The New South Wales Bureau of Crime Statistics and Research
(BOCSAR) study on attrition in the criminal justice system found that, in the higher
courts, 45 per cent of those proceeded against for a sexual offence against a child
pleaded guilty, compared with 65 per cent of those proceeded against for assault and
71 per cent for all offences. In the lower courts, 21 per cent of those proceeded against
for a sexual offence against a child pleaded guilty, compared with 47 per cent of those
proceeded against for assault and 57 per cent for all offences.*

« Fewer convictions: Drawing from a number of studies, the Delayed Reporting Research
quotes figures ranging between 8 and 15 per cent of all child sexual abuse matters
reported to police ending with conviction.?® Australian Bureau of Statistics data for
New South Wales higher courts for 2014 to 2015 suggests that conviction rates for
sexual assault and related offences generally are lower — at approximately 67 per cent —
than the conviction rate for all offences — at approximately 85 per cent. The conviction
rates for burglary offences, fraud and drug offences were all over 90 per cent.?*

Criminal court statistics prepared by BOCSAR show that, across all New South Wales
courts from July 2012 to June 2016 in prosecutions for child sexual abuse offences:

o in 40 per cent of matters, the defendant was not convicted of any relevant offence

o in 33 per cent of matters, the defendant was convicted of all relevant offence

o in 27 per cent of matters, the defendant was convicted of at least one but not all
relevant offences
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Looking only at matters finalised in a defended hearing, the BOCSAR data shows that:

o in 52 per cent of matters, the defendant was not convicted of any relevant offence

o in 32 per cent of matters, the defendant was convicted of all relevant offences

o in 16 per cent of matters, the defendant was convicted of at least one but not all
relevant offences.

This data is presented in more detail in tables 2.1 and 2.2.
Table 2.1 shows the outcomes for court appearances for child sexual assault offences in the

different New South Wales courts. The table shows the outcomes for all appearances (including
guilty pleas and withdrawn matters).?

Table 2.1: Child sexual assault offences, New South Wales courts, 2012-2016 — all matters?®

Total number Convicted of Convicted of at  Convicted of
of matters all relevant least one but no relevant
offences (%) not all relevant  offences (%)
offences (%)
Supreme Court 4 50 0 50
District Court 1,215 34 33 32
Local Court 1,015 33 18 49
Children’s Court | 370 27 35 38
Total 2,604 33 27 40

Table 2.2 shows a subset of the figures in Table 2.1. It includes only those matters where all of
the matters were finalised at a defended hearing. The total number of matters is included in
each case to give some context to the overall percentages.

The tables include breakdowns of the percentage of matters where the defendant was facing
multiple charges on the indictment and was convicted of some but not all charges. For Table 2.2,
this indicates that the fact-finder, whether jury, magistrate or judge sitting alone, found that some
matters were proven, and some were not proven, either through an acquittal or a hung jury.

The column showing the percentage of matters where the defendant was convicted of all
relevant charges includes matters where the defendant was facing only one charge and was
found guilty. The column showing matters where the defendant was convicted of no relevant
charges will include both matters where the defendant was acquitted and where there was a
hung jury on all matters.
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Table 2.2: Child sexual assault offences, New South Wales courts, 2012-2016 — matters
finalised at a defended hearing or at trial**

Total number of
matters

Convicted of
all relevant

offences (%)

Convicted of at
least one but
not all relevant

Convicted of
no relevant
offences (%)

offences (%)

Supreme Court 1 0 0 100
District Court 408 25 24 51
Local Court 264 43 4 53
Children’s Court | 52 35 12 54
Total 725 32 16 52

The New South Wales District Court is the main trial court for child sexual abuse offences

tried on indictment in New South Wales. Table 2.3 shows the conviction rates for child sexual
assault offences in defended hearings in the New South Wales District Court, broken down by
year. It shows that, while there has been an increase in the number of matters prosecuted, the
conviction rates have remained stable over the last four years, notwithstanding any increase in
community awareness of child sexual assault as a result of the work of this Royal Commission
and other recent inquiries into child sexual abuse.

Table 2.3: Child sexual assault offences, New South Wales District Court, 2012-2016 —
matters finalised at a defended hearing or at trial, year by year®

2012-13 2013-14 2014-15 2015-16
Total number of matters 73 99 94 142
Convicted of all relevant 29 23 24 24
offences (%)
Convicted of at least 27 25 22 23

one but not all relevant
offences (%)

Convicted of no relevant 44 52 53 54
offences (%)

Table 2.4 compares the overall conviction rate for child sexual assault offences against other types
of offences, specifically all other sexual assault matters, assault, robbery and illicit drug matters.
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Table 2.4: Comparative table — total matters and conviction rates for child sexual assault
(CSA) offences and other offence categories, New South Wales courts, 2012-2016°°

CSA Sexual Assault Robbery lllicit drugs All offences
offences assault
(non-CSA)
Total % | Total % Total %  Total % | Total % Total %
Supreme 41 50 5 60 69 55 39| 67 13| 54 430 76

Court
District 1215 68| 817 47 2624 71 2468 83| 4128 | 90| 14457 86
Court
Local 1015| 51 1524 511 89326 70 468 50 59678 | 95 462933 90
Court
Children’s = 370 | 62 142 49 8074 75 1955 66| 1806| 93| 27877 88
Court

Total 2604 60| 2488 50 100093 70 4930 73 65625 94| 505697 89

In Table 2.4, the conviction rate includes all matters that were finalised by findings of guilty,
whether to one, some or all charges and pleas of guilty. The rate also includes where the
defendant was found not guilty of the original charges on the indictment but pleaded guilty

to other charges, although the guilty pleas must be to other offences within the same category
(thatis, if originally charged with a child sexual assault offence, the plea is included in the
conviction rate only if the plea is to another child sexual assault offence).

The overall conviction rate for sexual assault offences that are not child sexual assault offences
(that is, sexual assault offences against adults) is lower than that for child sexual assault offences
(50 per cent as against 60 per cent). A possible explanation for this is that, in addition to the
fact that, like child sexual assault offences, these are generally word against word cases, in

adult sexual assault cases the disputed issue is often the presence or absence of consent.

The conviction rate for assault matters is higher than for child sexual assault matters (70 per
cent as against 60 per cent). That is notwithstanding that, in many assault cases, the identity
of the offender may well be an issue in the case, whereas this is rarely the case for child sexual
assault matters.

The conviction rate for illicit drug matters is significantly higher than for child sexual assault
matters (94 per cent as against 60 per cent). This is likely because, in a substantial number of drug
cases, offenders will be found to have the drugs on them. Therefore, proof of the offence is much
simpler than in child sexual assault matters, and the cases are more likely to end with a guilty plea.

It is also noted that the overall conviction rate for all offences is 89 per cent. This reflects
the volume of offences that are rarely contested, including drug offences and traffic offences.
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Research also identifies the importance of detection — which is dependent upon reporting
and investigation —in deterring offending generally. BOCSAR has previously noted several
studies showing little evidence that offenders given a prison sentence are any less likely to
reoffend than comparable offenders given a non-custodial sanction.?” They have also noted
studies showing that, unless the perceived risk of apprehension is high, the threat of tougher
penalties does not exert much deterrent effect on the stated willingness of people to become
involved in a particular offence.?® In other words, the perceived risk of being caught may be

a greater deterrent to committing crime than the risk of more severe punishment alone.

2.4.2 Features of child sexual abuse cases

There are also features of child sexual abuse cases, including institutional child sexual abuse
cases, that may affect the criminal justice system’s ability to respond effectively to these cases.
These include:

- ‘Word against word’ cases: Child sexual abuse offences are generally committed in
private. Typically, there are no eyewitnesses to child sexual abuse offences. Often there
will be no medical or scientific evidence capable of confirming the abuse. Typically,
the only direct evidence of the abuse is the evidence the complainant gives about what
occurred. If the accused denies the complainant’s allegations then the criminal justice
system is left with a ‘word against word’ case, and it is likely to be more difficult for
the fact-finder — whether a jury, a judge sitting without a jury or a magistrate —to be
satisfied beyond reasonable doubt that the alleged offence actually occurred.

« Complainant’s willingness to proceed: Because the complainant’s evidence is often
the only direct evidence of the abuse in child sexual abuse cases, their willingness
to proceed with the investigation and prosecution is usually vital; it is unlikely to be
able to proceed without them. This puts a particular focus on elements of the criminal
justice system that are difficult for victims and survivors, who are required to give
accounts of the most personal and intimate details of the abuse and to be challenged
on those accounts in cross-examination. It also makes support for victims and survivors
particularly important.

« Lengthy delays: We know that many survivors take years, even decades, to disclose
the abuse they suffered. They may need counselling and psychological care before
they feel able to report the abuse to police and more support before they are willing
to make a statement and agree to participate in a formal investigation. The delay can
make it harder for them to give sufficient details of the abuse. It may also make an
investigation more difficult. If charges are laid, the accused may seek a stay of the
prosecution or directions to the jury about the difficulties they have faced in making
a defence because of the passage of time and the loss of witnesses.
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« Particularly vulnerable witnesses: Where there is no lengthy delay and the abuse
is reported fairly soon after it occurred, the victims may be young children, who
are particularly likely to face difficulties in giving evidence and being cross-examined.
Where the victim is a person with disability which affects their ability to give evidence,
they are also likely to face particular difficulties independently of any issue of delay
in reporting.

In their responses to the Consultation Paper, a number of interested parties made submissions
in relation to the particular challenges that children and people with disability face in engaging
with the criminal justice system.

The Victorian Commission for Children and Young People submitted that a fundamental
challenge for the criminal justice system is that:

the circumstances where children are able to complain about experiences of abuse remain
limited and exceptional. The reasons for this are complex and often deeply cultural, in that
they reflect the ongoing invisibility of children as agents and rights bearers and the
dominance of adult-focused behaviours and decision making.?®

The Victorian Commission for Children and Young People also stated:

While it is recognised that a criminal justice system exists to punish offenders, condemn
abuse, raise awareness and deter future abuse, much more work needs to be done to
support victims and survivors of abuse particularly as children. This has to occur before
the system can be said to meet the justice needs of children who have experienced
sexual abuse.®

Micah Projects submitted that it is particularly important to examine the effect of the criminal
justice system on vulnerable members of society. It stated that the Royal Commission’s work
has demonstrated a need to recognise the vulnerability of victims of child sexual abuse and
ensure that they are not further traumatised through their interaction with the criminal
justice process.?!

People with Disability Australia submitted that a situation where prosecutions fail to convict
those who offend against children with disability can create impunity amongst perpetrators,
making other children with disability ‘low-risk targets’ for further offending.??

The CREATE Foundation submitted that young people had expressed to them concern about barriers
to making complaints and highlighted the importance of ensuring that children and young people
are supported in gaining access to the criminal justice system. They also noted misconceptions or
negative preconceptions about behaviours that children and young people exhibit.*
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An important focus of the broader work we are doing, beyond our consideration of the

criminal justice system, is on ways to encourage and support disclosures. We recognise that
disclosure may be a first step that a victim takes to engage with the criminal justice system.
Without effective means to encourage and support children to disclose abuse, incidents of child
sexual abuse may not come to the attention of the criminal justice system at all. We will make
recommendations in relation to encouraging and supporting disclosure in our final report.

We examine and make recommendations in relation to particular measures that can be taken
within the criminal justice system in this report. For example:

« we discuss ways for police to encourage reporting in Chapter 8

- we make recommendations about failure to report and failure to protect offences
in chapters 16 and 17

- we make recommendations to assist victims and survivors, particularly children
and people with disability, to participate in the criminal justice system in chapters 8
and 30.

2.4.3 Myths and misconceptions

There are also many myths and misconceptions about sexual offences, including child sexual
abuse, that have affected the criminal justice system’s responses to child sexual abuse
prosecutions. The myths and misconceptions have influenced the law — particularly the
common law through judicial directions — and the attitudes jury members bring to their
decision-making. The myths and misconceptions may lead to a complainant’s behaviour being
regarded as ‘counterintuitive’ to the behaviour expected of a ‘real’ victim of sexual abuse, even
though social science research establishes that the behaviour is common —and sometimes even
typical — for victims of sexual abuse.

The following myths and misconceptions have been particularly prominent in child sexual
abuse cases:

« children are easily manipulated into making up stories of sexual abuse

- avictim of sexual abuse will cry for help and attempt to escape their abuser —
that is, there will be no delay in reporting abuse, and a ‘real’ victim will raise a ‘hue
and cry’ as soon as they are abused

» avictim of sexual abuse will avoid the abuser —that is, a ‘real’ victim will not return
to the abuser or spend time with them or have mixed feelings about them

« sexual assault, including child sexual assault, can be detected by a medical examination
—that is, there will be medical evidence of the abuse in the case of ‘real’ victims.3*

We discuss misconceptions about memory and research in relation to the suggestibility
of children and adults in Chapter 4.
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In its submission in response to the Consultation Paper, the Bar Association of Queensland
made two comments with respect to myths and misconceptions. Firstly, it noted that, in
the experience of its members, false complaints about sexual offences are made and that:

To dismiss as myth or misconception the potential for lies to be told by women and
children in sexual abuse cases is to suggest that there is a particular class of witness who,
in a particular class of case, should always be believed. This is, in our view, as concerning as
a presumption against the truthfulness of a particular class of witness, and would seriously
erode the presumption of innocence.*

The Bar Association of Queensland submitted that, in the experience of its members, in cases
of child sexual abuse the accused typically faces assumptions on the part of members of

the community that children would not readily make such things up. It also noted that, if
defence counsel attempted to use many of the assumptions we listed in the Consultation
Paper as myths and misconceptions, it would be likely to be the subject of judicial intervention,
whether through unfavourable comments during cross-examination or in summing up.3®

We discuss some examples of judicial interventions in Chapter 31.

The Bar Association of Queensland also suggested that, in the experience of its members, the
majority of sexual offence matters resolve by way of guilty plea, and ‘if there is a trial, an acquittal
is by no means the result, with many convictions resulting from trials which do go ahead”.*’

The Australian Bureau of Statistics has published data in relation to sexual assault and related
offences (including both adult and child sexual assault) dealt with in the higher courts in
Queensland in 2014-15. The data show that 513 defendants had their matters finalised by

way of guilty plea. There were 77 defendants found guilty after trial, and 114 defendants were
acquitted.?® Thus, of these 191 defendants whose guilt or innocence was determined through a trial
in the District Court or Supreme Court, some 40 per cent were convicted of at least one count (they
may have been acquitted on some counts) and some 60 per cent were acquitted on all counts.

2.5 Operation of the criminal justice system

2.5.1 Purpose

In the Consultation Paper, we noted that there has been much academic debate about what might
be said to be the purposes of the criminal justice system. Purposes put forward include to protect
the innocent, to punish individual offenders, to maintain social order and to define how one
person should treat another.® In addition to the purpose of punishing the particular offender,

the criminal justice system also seeks to reduce crime by deterring others from offending.
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In 2013, in an appeal relating to a sentence for manslaughter, six judges of the High Court stated:

the proper role of the criminal law is not limited to the utilitarian value of general
deterrence. The criminal law is more than a mode of social engineering which operates
by providing disincentives directed to reducing unacceptably deviant behaviour within the
community. To view the criminal law exclusively, or even principally, as a mechanism for
the regulation of the risks of deviant behaviour is to fail to recognise the long-standing
obligation of the state to vindicate the dignity of each victim of violence, to express the
community’s disapproval of that offending, and to afford such protection as can be
afforded by the state to the vulnerable against repetition of violence.*® [Emphasis added.]

The Crimes (Sentencing Procedure) Act 1999 (NSW) recognises the multiple purposes of the
criminal justice system when it identifies the purposes of sentencing in section 3A as follows:

- toensure that the offender is adequately punished for the offence

« to prevent crime by deterring the offender and other persons from committing
similar offences

« to protect the community from the offender

+ to promote the rehabilitation of the offender

- to make the offender accountable for his or her actions
« todenounce the conduct of the offender

+ torecognise the harm done to the victim of the crime and the community.*

Australian legal systems were adopted from the English common law. In English history,

the prosecution of crimes was a private matter, and victims were able to prosecute their

own matters.*> However, as cities became more densely populated, particularly following the
Industrial Revolution, there was a rise in crime, and it proved to be unsustainable to rely on
private prosecutions. The early 1800s saw the establishment of a modern police force in England,
accompanied by a shift in responsibility for prosecutions from private individuals to police.*?

Acts that can be described as ‘criminal” are those which society has determined are so
undesirable that they should be publicly investigated and, where proven to the relevant
standard, condemned. The purpose of such condemnation is to make a public statement that
the behaviour is a crime against the community as well as the victim and requires punishment.
Punishment recognises the harm done to the victim but also operates specifically to deter

the offender from reoffending and generally to deter others in the community from offending.

In order to ensure transparency and consistency across society, these acts are generally
specified as offences in legislation passed by Parliament, and a maximum penalty is identified
to guide courts in setting a punishment that appropriately reflects society’s condemnation

of the behaviour.
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Police, prosecutors, courts and corrective services are publicly funded in recognition of the
fact that, in and of itself, the criminal behaviour is an offence against society itself. Regardless
of whether the crime has affected a victim, the criminal act is to be condemned, and it is

a societal responsibility to investigate, determine and punish that act.

The role of the state, and the community’s recognised interest in criminal justice, distinguish
criminal justice from civil justice. In redress and civil litigation, a survivor can initiate an
application, pursue it to completion and decide whether to accept any redress or compensation
offered. Even where there are formal systems and requirements, the survivor’s role is central.
Very little may happen without the survivor’s active participation in and pursuit of the matter.

In contrast, in the criminal justice system, agencies of the state, representing the community,
determine whether the matter can be investigated and prosecuted. Although the complainant’s
participation is likely to be vital, as noted above, their role in the criminal justice system is less
clear. It is not ‘their’ prosecution and they are likely to have far less control or ‘say’ over

a criminal justice response than they will in a civil justice response. We discuss the role of
victims in the criminal justice system in Chapter 3.

2.5.2 Adversarial nature

As discussed in the Consultation Paper, the criminal justice systems in Australian jurisdictions
function through an ‘adversarial’ system of justice, where the prosecution (representing the
Crown) and the defence (representing the accused) each put forward their case and any evidence
in relation to whether the act was committed, by whom, and with what intent. Theoretically, this
‘contest between the parties’ is designed to produce the most compelling argument as to what
the truth of the matter is.

In 2001 in the High Court’s decision in Doggett v The Queen,** Gleeson CJ discussed the nature
of the adversarial system as follows:

In our system of criminal justice, a trial is conducted as a contest between the prosecutor
(almost always a representative or agency of the executive government) and the accused
(almost always an individual citizen). In the case of a trial by jury for an indictable offence,
the presiding judge takes no part in the investigation of the alleged crime, or in the framing
of the charge or charges, or in the calling of the evidence. Where the accused is
represented by counsel, the judge’s interventions in the progress of the case are normally
minimal. The prosecution and the defence, by the form in which the indictment is framed,
and by the manner in which their respective cases are conducted, define the issues which
are presented to the jury for consideration. Those include not only the ultimate issue, as to
whether the prosecution has established beyond reasonable doubt the accused’s guilt of
the offence or offences alleged, but also the subsidiary issues which, subject to any
directions from the trial judge, are said to be relevant to the determination of the ultimate
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issue. Such a system, sometimes described as adversarial, reflects values that respect both
the autonomy of parties to the trial process and the impartiality of the judge and jury.*
[Emphasis added.]

The adversarial system of justice is derived from the common law system of justice developed
in England and adopted in Australia. A criticism of this system is that, in setting the prosecution
and defence in competition with one another, the search for the truth of the matter is
subsumed by each party’s desire to establish their version as the ‘correct” one in the pursuit

of winning the case.

In Case Study 38 on criminal justice issues, a number of witnesses expressed the view that the
adversarial system does not meet the needs of vulnerable witnesses, including children and
people with disability, and that some modification of traditional approaches may be required.*®

In his statement for Case Study 38, survivor Mr Kevin Whitley stated:

| want the system changed to one that seeks the truth, rather than an adversarial system
where it comes down to how good a barrister you can afford and/or the efficacy of the
DPP (or lack thereof). The French system, as an inquisitorial system, focuses on finding the
truth. | know there are positives and negatives of both systems but maybe there is some
middle ground.*’

Some participants in our private roundtable consultations also said that the adversarial system
can lead to poor outcomes for vulnerable participants. Those who may have difficulties
communicating, particularly orally, or with a cognitive impairment may find it difficult to defend
their evidence when it is challenged by the defence in cross-examination. We have heard
accounts of child witnesses breaking down under cross-examination, essentially ‘giving up’

and then simply agreeing to everything the defence counsel says to them in order to bring

the cross-examination to an end.

The courts have given some recognition to the interests of victims and the community.

In 1989, in the High Court’s decision in Jago v District Court,*® Brennan J referred to the interests
of the community and victims in criminal proceedings. He stated:

although our system of litigation adopts the adversary method in both the criminal

and civil jurisdiction, interests other than those of the litigants are involved in litigation,
especially criminal litigation. The community has an immediate interest in the
administration of criminal justice to guarantee peace and order in society. The victims of
crime, who are not ordinarily parties to prosecutions on indictment and whose interests
have generally gone unacknowledged until recent times, must be able to see that justice
is done if they are not to be driven to self-help to rectify their grievances.*
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Discussing the lower court’s permanent stay of criminal proceedings for alleged abuse of process
arising from delay, Brennan J stated:

In the onward march to the unattainable end of perfect justice, the court must not forget
those who, though not represented, have a legitimate interest in the court’s exercise

of its jurisdiction. In broadening the notion of abuse of process, however, the interests

of the community and of the victims of crime in the enforcement of the criminal law seem
to have been depreciated, if not overlooked ... But it will not do.*®

A number of submissions in response to the Consultation Paper referred to the terminology
of a ‘triangulation of interests’ in the modern criminal trial. In particular, they quoted Lord
Steyn’s remarks in a 2001 appeal case in the United Kingdom concerning the lower court’s
making of a non-publication order.*! Lord Steyn stated:

There must be fairness to all sides. In a criminal case this requires the court to consider
a triangulation of interests. It involves taking into account the position of the accused,
the victim and his or her family, and the public.>?

In 2007, in sentencing an offender convicted of murder, Cummins J in the Victorian Supreme
Court stated:

Every victim matters ... The law has always given, and rightly so, scrupulous attention
to proper process to ensure accused persons receive fair trials. That process should
never be deflected or diluted or diminished. Further, the criminal law is founded upon
the protection of society as a whole. It is a public, not a private, matter. Thus
proceedings are brought by the State, not by the victim. Even so, | do not think the
law has given sufficient attention to the rights of victims.*?

As we discuss in section 3.3, in a report published in November 2016 the Victorian Law Reform
Commission (VLRC) found that more is required to recognise the interests of victims in the
criminal trial process. It also advocated a ‘triangulation of interests’, characterising the role

of the victim as that of ‘a participant, but not a party, with an inherent interest in the criminal
trial process’.>* We discuss the role of victims in Chapter 3-

2.5.3 Protections for the accused

As discussed in the Consultation Paper, the State undertakes the investigation and prosecution

of criminal matters. This gives rise to a perceived imbalance of resources between the prosecution
and the accused.* Historically, this imbalance was not simply that the State had more economic
resources but also that the State could effectively control aspects of the process — for example,
determining the timing and location of any trial — and had significant powers of investigation

and arrest that were not available to the accused, including questioning the accused themselves.
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In recognition of this imbalance, a number of principles have emerged through the
development of the common law to ensure that criminal proceedings are conducted fairly.
The VLRC identified that they include the following:

- The prosecution must prove, beyond reasonable doubt, that the accused committed
the crime or crimes charged. The corollary of this principle is that the accused
is presumed to be innocent until proven guilty.

< The accused has a right to silence. This means that the accused cannot be compelled
to give evidence or confess guilt.

«  The criminal trial should be conducted without unreasonable delay.

< The accused has the right to examine witnesses in order to test the credibility
of the witness and their testimony.

« The prosecution is obliged to act independently and impartially and to conduct
the case fairly.

- If an accused is charged with a serious offence and lacks the financial means
to engage legal representation, he or she should be provided with a lawyer.>®

Although some of these principles have been amended to some extent through legislation
(for example, the right to silence and the right to examine witnesses), these protections for
the accused exist for all criminal offences, not just child sexual abuse offences.

It is often said that the accused has a ‘right to a fair trial’. However, as Deane J explained
in Jago v District Court:

Strictly speaking, however, there is no such directly enforceable ‘right’ since no person
has the right to insist upon being prosecuted or tried by the State. What is involved

is more accurately expressed in negative terms as a right not to be tried unfairly

or as an immunity against conviction otherwise than after a fair trial.>’

Exactly what fairness requires cannot be defined with precision. Justice Deane stated:

The general notion of fairness which has inspired much of the traditional criminal law of
this country defies analytical definition. Nor is it possible to catalogue in the abstract the
occurrences outside or within the actual trial which will or may affect the overall trial to an
extent that it can no longer properly be regarded as a fair one. Putting to one side cases of
actual or ostensible bias, the identification of what does and what does not remove the
quality of fairness from an overall trial must proceed on a case by case basis and involve
an undesirably, but unavoidably, large content of essentially intuitive judgment. The best
that one can do is to formulate relevant general propositions and examples derived from
past experience.®®
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Many survivors have told us that they feel that the criminal justice system is weighted in favour
of the accused. This may reflect the particular features of institutional child sexual abuse cases
that affect the ability of the criminal justice system to respond effectively to these cases,

as discussed above. For example:

« The standard of proof beyond reasonable doubt is a very hard standard to satisfy
in ‘word against word’ cases.

< The onus of proof means that the accused is under no obligation to suggest a
motive for the complainant to lie or to offer an alternative explanation for events.

2.5.4 What we were told in submissions and Case Study 46

Adversarial nature

In their submissions in response to the Consultation Paper and in the public hearing in
Case Study 46, a number of interested parties addressed the issue of the adversarial nature
of the criminal justice system.

Mr Craig Hughes-Cashmore, representing the Survivors & Mates Support Network (SAMSN),
told the public hearing:

| think a lot of our members feel very let down by the justice system, and most refer

to it as the legal system. | can recall one of the guys who | was talking to about his
experience at court described it as not an adversarial system but a conspiratorial system,
because he felt that, along with the jury, he was the only person in that courtroom that did
not have a copy of the script. He didn’t know and understand the well-honed tactics and
strategies that are commonly employed by defence lawyers, and he felt completely out of
his depth, having no training as a lawyer, no experience in a court. He felt very much alone
and basically that the Crown didn’t really intervene, that the judge even less so, and so he
felt very burnt. That’s, unfortunately, quite a common experience that has been shared
with us.> [Emphasis added.]

Ms Leaney, representing the In Good Faith Foundation, told the public hearing that the impact
of the adversarial system on survivors of child sexual abuse can be re-traumatising. She said:

Once again, they experience that loss of control. There is that distinct power imbalance
that they experience, which is so reminiscent of the initial abuse. So that, in itself, is
a very retraumatising experience for someone.®°
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In its submission in response to the Consultation Paper, the Victorian CASA Forum stated:

Our adversarial system is weighted against the victim in many cases of institutional abuse.
The adversarial system does not acknowledge the inequality inherent in the situation of
institutional sexual abuse where many victims are extremely vulnerable due to age or
disability compared to (for example) paid, adult staff of the institution.®*

The Victorian CASA Forum submitted that the victim of the crime should remain the focus
throughout the criminal justice process, on the basis that the system should exist to provide
justice for the person harmed.®? It submitted that:

the system itself, with its complex processes, requiring others to make the meanings and
understandings, parallels the violence already experienced by the victim. The experience
of many victims is that it has not provided them with justice or even a sense of justice.
For many CASA clients, navigating and understanding the criminal justice system is
extremely difficult and, ultimately, unsatisfying.®®

Ms Biljana Milosevic, representing the Jannawi Family Centre (Jannawi), told the public hearing
that the adversarial system is not always appropriate to achieve healing and recovery for a child.
She said:

| think the original premise of the justice system being established that is very adversarial
does not actually include the rights of children, does not create a child-friendly justice
system. So from that overall premise about having to justify and prove and establish a
cause for harm is actually detrimental to children’s wellbeing and safety, so as a non-child-
friendly system, it then creates multiple barriers.®

In its submission in response to the Consultation Paper, Jannawi submitted that the adversarial
system should be replaced for child sexual abuse cases. It stated:

Jannawi advocates for the removal of the adversarial processes currently in place which
we believe are not suitable for child sexual abuse in that they mirror the dynamics of
abuse by attempting to discredit victims or shift responsibility for harm caused. Jannawi
strongly believes that the current approach inappropriately maintains a visibility on victims
(and therefore accountability) by virtue of this. Furthermore and disturbingly, it hides the
accused behind legal representation and gives a sense of ‘letting them off the hook’ by not
requiring or at all demanding that they give evidence or speak to the charges the way
victims are required to. This inherent inequity is clear to the children we work with who
are victims, and yet is easily justified by many professionals in the sector. A system which
requires vulnerable witnesses to turn up, give evidence and be challenged in a public
arena is in itself abusive, ineffective and does not achieve the very outcomes of justice

as intended. A non-adversarial process which has victim safety and protection at its core
needs to be implemented in Australia.®
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Ms Milosevic said that, while Jannawi would not discourage anyone from reporting to police
if they wished to,% Jannawi took the view that the current model needed to change because,
in the drive to investigate and establish whether the criminal threshold had been met, child
safety processes were a secondary process.®” Ms Milosevic acknowledged that making
fundamental changes to the adversarial system was a challenging suggestion, but she told
the public hearing:

It was a huge tension for us in our service to respond to suggestions made that we think are
very great and solid suggestions about how the system can change, while also understanding
that the system we currently have needs significant reform. As a professional that has been
part of making those changes, those little tweaks along the way are very important, but you
almost feel like you are just fixing a broken car all the time. If we had a different system, to
start off with, for children that is a child friendly system — the criminal justice system is an
institution in itself, like the other ones, with thousands of years of history behind it, and it
does not fit for child sexual abuse matters today.%®

Ms Milosevic suggested that a more appropriate model for dealing with allegations of child
sexual assault may be the Barnahus model, which does not operate on an adversarial basis.®
We discuss this model in Chapter 3.

Protections for the accused

Some submissions in response to the Consultation Paper commented on protections
for the accused.

A number of interested parties commented on the importance of a fair trial for the accused.
For example, the Tasmanian Government submitted that the right of a person to a fair trial

is fundamental to our legal system and the rule of law. While acknowledging that protections
for vulnerable witnesses recognise the importance of treating all participants in criminal
proceedings fairly, the Tasmanian Government submitted that any reforms that might affect
the right to a fair trial should be considered in the context of maintaining the appropriate
balance between the need to protect vulnerable victims and the right to a fair trial.”®

A number of interested parties commented on the importance of the ‘balance’ of interests
and the importance of the trial being fair to all of the parties.

For example, in her submission in response to the Consultation Paper, Professor Annie Cossins
submitted that the quality of a criminal justice response will determine whether the objectives
outlined in our proposed approach to the criminal justice system will be achieved. She stated that:
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The quality of a criminal justice response in the child sexual abuse context is dependent on
a re-consideration of balancing the interests of justice within the trial process (justice for
society, the complainant and the accused) such that relevant evidence (such as tendency/
coincidence or delay in complaint evidence) is routinely admitted unless there is
demonstrable, rather than speculative, evidence about unfair prejudice to the accused.”*

Mr Hughes-Cashmore and Professor Judy Cashmore gave evidence in relation to the joint submission
by SAMSN and Sydney Law School in response to the Consultation Paper. Professor Cashmore gave
evidence reporting on a forum held with SAMSN. Professor Cashmore said that survivors often feel
that they are at a distinct disadvantage in a criminal trial. She told the public hearing:

| think what they are asking for — what victim/complainants are asking for, whether they
are children or adults, is a fairer and equal playing field. | think that people understand
that there needs to be a balance between the rights of the accused and the rights of those
who are coming forward to give evidence.

The issue is that those who are the complainants often feel as though, as Craig [Hughes-
Cashmore] said, they don’t have the script. They don’t have the knowledge. They don’t
know the rules of the game. They are in a non-familiar environment. They are at a power
imbalance. They don’t understand the language. And on top ofall that, they are incredibly
stressed by having to talk about those very sensitive events in a lot of detail, that they
often don’t understand the reason for in terms of the particularisation that is required.”

2.5.5 Discussion

It is clear that many survivors have felt marginalised, vulnerable, attacked and traumatised

in their experiences of the adversarial system. Many survivors have told us that, while they were
willing to report their abuse to police, they would not proceed to a trial because the experience
would simply be too damaging for them.

We also understand why, from the perspective of a survivor who is giving evidence as the
complainant or another witness in a trial for child sexual abuse offences, the system could
be seen to be a ‘conspiratorial system’, where the judge and the lawyers —and the accused
—know what is going on, but the witness —and the jury — do not.

Some jurisdictions have an ‘inquisitorial’ system of criminal justice, where the prosecution
and, in some cases, the judge participate in the investigation and evidence-gathering stages

of the case. At trial, it is the judge who is primarily responsible for examining witnesses and
determining the facts of the case. However, these jurisdictions use inquisitorial systems across
their criminal justice systems, not just in relation to child sexual abuse offences or institutional
child sexual abuse.
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Shortly after we published the Consultation Paper, the VLRC published its report, The role of victims
of crime in the criminal trial process. The VLRC gave extensive consideration to the operation

of the criminal justice system in Victoria and its adversarial nature. It received submissions from
victims stating how their experiences of the existing system left them feeling marginalised

and disrespected.”

However, after reviewing the developments and reforms over recent decades that have improved
the information, support and rights afforded to victims in the criminal justice system, the VLRC
considered that changes to the adversarial trial process itself were not warranted, as this would
be a major shift, and victims’ participation in criminal proceedings could be enhanced in ways
that were compatible with an adversarial system.” The VLRC concluded that, while the role

of the victim in a modern criminal trial should be clearly conceptualised and understood,
ultimately that role is one of a participant, but not a party, in a criminal trial.”

We acknowledge the submissions suggesting that alternative methods of investigating and
prosecuting child sexual abuse, such as an inquisitorial approach, may deliver better outcomes
for victims.

However, we remain of the view that we expressed in the Consultation Paper. We do not wish
to see child sexual abuse cases pursued through a different system that is outside of the main
criminal justice system. There is always a risk that a different system for these offences would
have the effect of labelling them as less important or not ‘real’ crimes.

As we indicated in the Consultation Paper, a recommendation that would move us from
an adversarial to an inquisitorial system of criminal justice for all criminal offences would
take us considerably beyond our Terms of Reference.

We remain of the view that we should recommend reforms to the existing — and adversarial
—criminal justice system that are intended to make it as effective as possible for responding
to child sexual abuse cases.

To this end, we have examined many aspects of the adversarial system that present challenges
for survivors, including:

« initial police interviews

« how police and prosecutors communicate with and provide information to survivors
« how and when survivors are required to give evidence

- the nature of cross-examination

- the conduct of trials, including the admissibility of tendency and coincidence evidence
and the availability of joint trials.
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In the Consultation Paper, we recognised that the criminal justice system is unlikely ever to provide
an easy or straightforward experience for a complainant of institutional child sexual abuse. The
very nature of the crime they are complaining of means that the experience is likely to be very
distressing and stressful.

We consider that our recommendations in this report, if implemented, will make a significant
positive difference to the experience of many survivors in the criminal justice system and will
reduce the extent to which they might feel marginalised, vulnerable, attacked or traumatised.

We also consider that our recommendations, if implemented, will not in any way undermine
the fairness of the trial for an accused. Rather, they will promote the conduct of trials with
fairness to all interested parties — the accused, the complainant and the public — and the
determination of the issues on the basis of the best relevant evidence.

2.6 Other responses to institutional child sexual abuse

2.6.1 Restorative justice

Discussion in the Consultation Paper

In the Consultation Paper, we stated that a number of stakeholders have argued that the
Royal Commission should consider the use of restorative justice approaches in connection
with, or instead of, traditional criminal justice responses to institutional child sexual abuse.

We outlined our understanding of restorative justice and the work we had done in relation
to it as follows.

‘Restorative justice’ can describe a range of approaches to address harm. Those approaches
generally involve an offender admitting that they caused the harm and then engaging

in a process of dialogue with those directly affected and discussing appropriate courses

of action which meet the needs of victims and others affected by the offending behaviour.”

Some stakeholders have argued that restorative approaches may be a suitable alternative

for survivors who would find the prospect of participating in the criminal justice process too
daunting, and some stakeholders believe that restorative approaches would meet the various
justice needs of survivors better than the punishment of the offender through the criminal
justice system.
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Some stakeholders suggest that the criminal justice response to child sexual abuse is not effective,
and they point to features discussed above, such as the lower reporting rates, the higher attrition
rates, the lower charging and prosecution rates, fewer guilty pleas and fewer convictions. Some
stakeholders suggest that restorative justice may offer more effective responses for more survivors
than are available in the criminal justice system.

To assess the evidence base for the use of restorative justice in criminal justice responses to cases
of child sexual abuse, particularly non-familial child sexual abuse, we commissioned a literature
review on the use of restorative justice in criminal justice responses to institutional child sexual
abuse and related fields.

We were particularly interested in the outcomes of any evaluated approaches for other sexual
or personal violence, or child-related crime, to the extent that they may inform possible
approaches to child sexual abuse or institutional child sexual abuse.

The literature review The use and effectiveness of restorative justice in criminal justice systems
following child sexual abuse or comparable harms is published on the Royal Commission’s website.

The literature review focuses on restorative justice approaches used within criminal justice
systems. It considers:

« the extent to which restorative justice is currently used in cases of institutional
child sexual abuse and other child sexual abuse

« the empirical evidence to support using restorative justice for child sexual abuse
« issues in and criticisms of restorative justice approaches

- considerations and implications for institutional child sexual abuse.

The literature review identified 15 restorative justice programs that were attached to criminal
justice systems. The programs had a variety of aims, including reducing reoffending, addressing
victim—survivor needs, including through providing alternative access to justice, and
strengthening communities.”’

Such a variety of aims meant that it was difficult to determine simply whether a program
‘worked’ or not, as it depended on who, and in what context, it was designed to work
for. However, of the 30 studies evaluating the 15 programs, only three reported mixed
or negative findings.”® None of the programs that were identified had used restorative
justice to address institutional child sexual abuse.”

The literature review also identifies conditions required for a program to be ‘successful’.
These are:
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- Skilled facilitators: The literature review found that specialised facilitators who are
more experienced and knowledgeable than standard restorative justice facilitators
are required. Facilitators need to be specifically aware of the complex power dynamics
of sexual abuse

« Specialisation: The literature review found that programs which acknowledged
the particular needs of victims and where experts in the harm to be addressed
participated in both assessment and conference phases of the program tended
to be successful. Programs require specialists in sexual violence.

- Screening: The majority of potential participants were actually screened out as either
not interested or unsuitable to participate in the program. For example, in the study that
reviewed the Victim Offender Conferencing program run by Corrective Services NSW,
of all the referrals to the program, only 8 per cent of cases resulted in a face-to-face
conference where both the victim and offender were interested in participating and
assessed as suitable.

« Safety: Programs needed to ensure both the physical and emotional safety
of participants.

+ Flexibility and responsiveness: Programs needed to be responsive to participants’ needs.

« Timing of the conference: As an aspect of flexibility and responsiveness, the program’s
timing and particularly the timing of the conference or meeting should suit the victim’s
needs rather than being driven by a court timetable.

- Treatment programs: In most of the well-established sexual abuse programs, sex
offender treatment was required either as a precursor to or alongside the restorative
justice process.®

The literature review suggests that, for those victims of crimes who participate in restorative
justice programs that meet the identified conditions for ‘successful’ programs, the outcomes
may be very beneficial.

However, it appears that restorative justice may not be available for or of assistance to many
survivors of institutional child sexual abuse for a number of reasons, including the following:

+  Because of the power dynamics and seriousness of institutional child sexual abuse
offending, restorative justice approaches may be suitable in only a small number
of these cases.

«  Many survivors do not wish to seek a restorative justice outcome with the perpetrator
of the abuse.

« Given the frequent delay before reporting, many offenders will be unavailable
or unwilling to participate in restorative justice approaches.
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These considerations may explain why the literature review found no studies of restorative
justice programs being used in criminal justice responses to institutional child sexual abuse.

The considerations may be different when dealing with juvenile offenders who commit child sexual
abuse offences. Two of the programs identified in the literature review which offer restorative justice
programs for sexual violence offences include young offenders.# One is the South Australian Family
Conferences program and the other program operates in New Zealand.®? The operation of the
criminal justice system in relation to juveniles is discussed in Chapter 37

What we were told in submissions and Case Study 46

A number of interested parties made submissions in response to the Consultation Paper
and gave evidence in the public hearing in Case Study 46 in relation to restorative justice
approaches in institutional child sexual abuse cases.

In its submission in response to the Consultation Paper, the South Eastern Centre Against
Sexual Assault & Family Violence (SECASA) suggested that restorative justice options should
be available to victims if they wanted to pursue such an approach.®

Jannawi submitted that restorative alternatives that promote the safety, protection and welfare
of the victim should be developed.?

The Victorian CASA Forum submitted that:

Restorative Justice is an alternative to Criminal Justice which is able to provide ‘justice’ for
SOME survivors. Over the past 10 years, SECASA and other CASAs [Centres Against Sexual
Assault] have facilitated numerous ‘in-house’ Restorative Justice sessions instigated by
victims and survivors. In terms of the sense of justice experienced by the victim or survivor,
this option has proved to be successful in many cases.® [Emphasis original.]

The Law Society of New South Wales submitted that the criminal justice system may not always
meet the needs of some victims and that it is important that alternative avenues are available
for victims, including redress and, where appropriate, restorative justice.®®

Ms Elizabeth Blades-Hamilton, representing the Victorian Multicultural Commission, told the
public hearing that restorative justice processes can be important in maintaining relationships
in smaller communities:

| think one of the things can be that in collected [sic — collective] cultures, they’re used to
making decisions in a joint way and think about the broader implications of things within
the community rather than individual to individual as we might interpret things. And of
course they have their own different faith communities, so they’re used to encountering
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one another in these environments. So from a pragmatic point of view, restorative justice
processes can move justice from retribution to restoration, which can be important for
relationships moving forwards and maintaining contact with their community, which might
be very important.?’

Ms Blades-Hamilton also spoke about the imbalance of power inherent in cases of institutional
child sexual abuse and suggested that this may make restorative justice less appropriate than
in other cases. She told the public hearing:

So in terms of restorative justice, we are not proposing it as a panacea and we appreciate
those issues altogether, but it does have merit and it does have usefulness in some
circumstances. It can be used either as an adjunct or integral to criminal justice processes.
It has merit whether or not a case proceeds. So if a case does not proceed and a survivor is
left in limbo, not able to move on, there is the potential of an apology within the process of
conferencing, and that can’t be underestimated.®®

Ms Blades-Hamilton said that restorative justice processes may be more appropriate in cases
where the offender is a juvenile and the power imbalance may not be so stark.®

In its submission in response to the Consultation Paper, ACT Policing expressed the view that:

Restorative Justice is an effective option which can empower victims and assist in offenders
gaining insight into the consequences of their behaviour. However, due to the particularly
sensitive nature of sexual abuse, full consideration needs to be made on the possible impacts
on the victim and the victim’s family in participating in the process.®®

Mr John Hinchey, the Victims of Crime Commissioner for the Australian Capital Territory, told
the public hearing that restorative justice approaches have a place in dealing with child sexual
assault. He said:

We talk about needing to give victims some say in what happens to them. We criticise our
criminal justice system because it takes a lot of choices away from them, and yet we want
to deny them the opportunity to face their abuser either directly or indirectly through a
restorative justice process.

The ACT formed a view some time ago, ten years or more, through a committee that
formed the model of restorative justice, that that choice should not be taken from victims
of crime, that if the process is victim centred, if there are sufficient safeguards and
supports given to victims to make their choice to participate in restorative justice, that choice
should be given to them. But it has to be a victim-centred process. Victims have to decide
whether they wish to participate, and, if they don’t, it doesn’t go ahead.
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And it has to be open to victims or referral processes have to be put in place at all points
of the criminal justice system. My position is: let people have the choice and then put the
supports around them to exercise that choice.?

Mr Hinchey reported that the Australian Capital Territory’s restorative justice scheme had
been operating for over 10 years and had been positively evaluated. However, he also noted
that, until recently, the scheme had only been available for juvenile offenders and for a limited
number of offences, and it was not proposed that it be rolled out for all offences (for example,
child sex offences) for a further two years.*?

Mr Greg Davies APM, the Victorian Victims of Crime Commissioner, agreed with Mr Hinchey
that any restorative justice process should be victim driven. He told the public hearing that
there are some dangers inherent in the process because:

there is always the potential for a victim to, in a safe environment, as safe as it can be,
confront their abuser and then be further victimised because there’s an opportunity for an
offender to say, ‘Yes, I'll participate and I'll be very good’ and then get into that forum and
do or say something outrageous that then further victimizes the victim.

| know that’s a small chance. Nevertheless it’s a real one.*?

Mr Davies also stated that restorative justice should always be subsequent to the conclusion
of any legal proceedings.®*

Mr O’Connell, the South Australian Commissioner for Victims’ Rights, told the public hearing
about his view of restorative justice in South Australia as follows:

In South Australia we have used restorative practices in family conferencing involving young
offenders and also young victims in sexual offence matters, and that has returned some very
positive outcomes in terms of prevention in a recidivist sense of reoffending and those
people going on, which | think is an important element if we really are to tackle the issue

of sexual abuse.®

He also identified some risks, telling the public hearing:

In the two examples where restorative justice has been offered in South Australia as a
possible remedy in sexual assault matters involving adults, in those situations, on both
occasions I've been asked to provide legal counsel to the victims so that the victim can be
better informed about what are the implications of the decision. In one of those cases, it
appeared —and | emphasise it appeared — that one of the outcomes that the offender, or
the accused, was pursuing was to actually suppress some of the details of the offending to
a behind closed door forum rather than be determined in an open court setting. | think
that actually runs the risk of being disempowering for some victims.%
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Several interested parties expressed concerns about the suitability of restorative justice
as an option for survivors of institutional child sexual abuse.

In its submission in response to the Consultation Paper, Protect All Children Today submitted that:

In relation to restorative justice approaches, we believe their value is highly dependent on
the age and emotional maturity of the particular victim. Child victims generally fear coming
into contact with their abuser and would find this approach extremely stressful and
confronting. There is an imbalance of power which needs to be managed if a restorative
justice approach is considered.®’

The Victim Support Service South Australia submitted that restorative justice may not be of
assistance to survivors of institutional child sexual abuse because of the possibility that it may
lead to secondary victimisation and the likely significant power imbalances between victims
and offenders.®®

In its submission, knowmore stated that restorative justice approaches can be important alternatives
to court processes, particularly in relation to juvenile offending. However, it submitted:

based on our experience assisting survivors of institutional child sexual abuse, in our
submission a restorative justice approach is unlikely to be viewed by many survivors as
a satisfactory alternative to formal prosecution, either in their matters, or generally.*

knowmore agreed that the three factors identified in the Consultation Paper (power dynamics,
unwillingness of survivors and unwillingness or unavailability of perpetrators) reduced the utility
of restorative justice approaches for survivors of institutional child sexual abuse. knowmore

also submitted that restorative justice does not operate to generally and publicly deter criminal
conduct by others. knowmore submitted that the inherent power imbalance between the
survivor and the perpetrator would be difficult to overcome and may be re-enacted through
the restorative justice process.*®

Discussion

As discussed in section 2.2, ‘justice’ can mean different things to different survivors of
institutional child sexual abuse. We recognise that many survivors may not seek justice
through the criminal justice system and that many may find the process of reporting to
police, and participating in a prosecution, daunting.

However, based on current evidence, we are not satisfied that formal restorative justice
approaches should be included as part of the criminal justice response to institutional child
sexual abuse, at least in relation to adult offenders.

Royal Commission into Institutional Responses to Child Sexual Abuse 189



As discussed above, few programs that use restorative justice approaches for sexual abuse
cases have been evaluated, and the literature review we commissioned found no studies of
restorative justice programs being used in criminal justice responses to institutional child sexual
abuse cases.

We note that the Victorian Royal Commission into Family Violence concluded that a restorative
justice approach should be made available to victims of family violence who wish to pursue
such an option, provided that there were ‘robust safeguards in place’ for the victim and the
restorative justice approach was an additional option, and not a substitute or precondition

for, pursuing action through the courts.'%

It concluded that the ‘development of a restorative justice approach should proceed cautiously’
and with ‘the utmost care’ by way of a pilot program.'? |t stated that it is of ‘primary importance’
that ‘victims who are invited to participate [in a restorative justice approach] are fully informed
about the process and their options, and that their consent is a precondition to any conference’.'%
It also stated that the victim must be central to decisions about whether restorative justice
processes are appropriate in the particular situation, and that ‘her control and choice is central

to the success of any restorative justice initiative’.2**

It recommended:

The Department of Justice and Regulation, in consultation with victims’ representatives
and experts in restorative justice, develop a framework and pilot program for the delivery
of restorative justice options for victims of family violence. The framework and pilot
program should have victims at their centre, incorporate strong safeguards, be based

on international best practice, and be delivered by appropriately skilled and qualified
facilitators [within two years].1®

We remain of the view that restorative justice approaches are unlikely to be able to be made
available for, or to be of assistance to, many survivors of institutional child sexual abuse
for the following reasons:

- Because of the power dynamics and seriousness of institutional child sexual abuse
offending, restorative justice approaches may be suitable in only a small number
of these cases.

«  Many survivors do not wish to seek a restorative justice outcome with the perpetrator
of the abuse.

« Given the frequent delay before reporting, many offenders will be unavailable
or unwilling to participate in restorative justice approaches.

We provided for elements of restorative justice approaches in institutional child sexual abuse
through the ‘direct personal response’ component of redress. We consider that these approaches
are more likely to be taken up by more survivors and are in general likely to be more effective for
survivors who seek a restorative justice response.
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In relation to juvenile offenders, we note that youth conferencing provisions may allow for some
elements of restorative justice. However, youth conferences generally occur because of decisions
made by the offender (for example, to admit the offence and/or consent to a conference) rather
than decisions made by the victim, and some models of youth conferencing may occur without
the victim’s consent or participation. We discuss youth conferencing in more detail in Chapter 37.

2.6.2 Redress and civil litigation

Our Redress and civil litigation report, tabled on 14 September 2015, contained 99
recommendations aimed at providing civil justice to survivors of child sexual abuse
in institutional contexts.

We recommended that, if it is to be regarded by survivors as being capable of delivering justice,
a process for redress must provide equal access and equal treatment for survivors, regardless
of the location, operation, type, continued existence or assets of the institution in which they
were abused. We made a series of recommendations about how such a redress process should
be implemented.

Our recommendations in relation to direct personal response are discussed in Chapter 5

of the Redress and civil litigation report. Commissioners recognised how important it is to some
survivors to re-engage with the institution in which they were abused. Commissioners were
very clear that the direct personal response element of redress must be emphasised, and

it is presented as the first element of redress.

The Royal Commission’s recommendations on direct personal response were designed to ensure
that survivors are provided with redress but are not required to re-engage with the institutions
in which they were abused unless they wish to do so.

We recommended that all institutions should offer the following elements as the minimum
content of direct personal response:

« anapology from the institution

« the opportunity to meet with a senior institutional representative and receive
an acknowledgement of the abuse and its impact on the survivor

< anassurance or undertaking from the institution that it has taken, or will take,
steps to protect against further abuse of children in that institution.

We also recommended a number of other principles for the provision of direct personal
response which were designed to ensure it was provided safely and effectively and in a manner
that was responsive to survivors’ needs.
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Our recommendations on redress, including for direct personal response, were addressed to past
incidents of institutional child sexual abuse — abuse that occurred before the cut-off date for our
recommended redress scheme. Our recommendations to reform civil litigation were designed

to address or alleviate the impact of future institutional child sexual abuse and to encourage
institutions to continue to offer redress in a manner that remains attractive to survivors of

future institutional child sexual abuse.

We see these recommendations as playing an important role in providing redress for survivors
of institutional child sexual abuse, and in many cases they will provide some justice for a
survivor where a conviction cannot be secured through the criminal justice system. We also see
the changes to civil litigation as providing a powerful incentive for institutions to adopt child safe
practices, thus helping to deter future abuse.

However, the recommendations on redress and civil litigation are not intended as an alternative
to criminal justice for survivors. Ideally, victims and survivors of institutional child sexual abuse
should have access to justice through both criminal justice responses and redress and civil litigation.

2.6.3 Victims of crime compensation schemes

As discussed in the Consultation Paper, all states and territories have established statutory
schemes that allow victims of crime to apply for and receive a monetary payment, as well as
counselling and other services, from a dedicated pool of funds. A victim of institutionalised child
sexual abuse may apply for redress under these schemes if they meet the eligibility requirements.

As we discussed in our Redress and civil litigation report, some survivors have obtained some
forms of redress through statutory victims of crime compensation schemes. As stated in that
report, we are satisfied that higher payments than those available under statutory victims
of crime compensation schemes are appropriate under a redress scheme for survivors.1%

However, it is important to note statutory victims of crime compensation schemes here,
because some survivors have obtained a response to institutional child sexual abuse from
these schemes. In particular, some survivors have told us that they found real benefit in these
schemes because the decisions that the relevant victims of crime tribunals or administrators
made gave the survivors official recognition of the crimes committed against them.

Submissions to our Consultation Paper did not indicate any concerns with the way in which
survivors of institutional child sexual abuse engage with existing victims of crime compensation
schemes. We do not make any recommendations in relation to these schemes.
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2.7 Qur approach to criminal justice reforms

In the Consultation Paper, we set out our proposed approach to criminal justice reforms. We sought
the views of all interested parties on that approach and our view of the importance of seeking
and obtaining a criminal justice response to any child sexual abuse in an institutional context.

Many of those who made submissions, including survivor advocacy and support groups,®’
legal stakeholders'® and governments,'® expressed support for our proposed approach.

In the Consultation Paper, we recognised that the criminal justice system is unlikely ever to provide
an easy or straightforward experience for a complainant of institutional child sexual abuse. The
very nature of the crime they are complaining of means that the experience is likely to be very
distressing and stressful.

However, we still consider it important that survivors seek and obtain a criminal justice response
to any child sexual abuse in an institutional context in order to:

« punish the offender for their wrongdoing and recognise the harm done to the victim
- identify and condemn the abuse as a crime against the victim and the broader community

- emphasise that abuse is not just a private matter between the perpetrator and
the victim

« increase awareness of the occurrence of child sexual abuse through the reporting
of charges, prosecutions and convictions

« deter further child sexual abuse, including through the increased risk of discovery
and detection.

Some interested parties expressed concern that our reference to punishing the offender might
suggest that incarceration is the only appropriate punishment.*® We do not intend to confine
punishment to custodial sentences, although custodial sentences are commonly the penalty
for committing child sexual abuse offences. We discuss sentencing for adult offenders

in Chapter 34 and for juvenile offenders in Chapter 37.

We also consider that seeking a criminal justice response to institutional child sexual abuse

is an important way of increasing institutions’, governments’ and the community’s knowledge
and awareness not only that such abuse happens but also about the circumstances in which
it happens.

The criminal justice system can provide public recognition, condemnation and punishment

of crimes that cannot be obtained as effectively through the civil justice system. If these crimes
are not reported and prosecuted then there is a risk that institutions, governments and the
community will be unaware that they occur or will doubt their prevalence and impact.
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We consider that all victims and survivors should be encouraged and supported to seek
a criminal justice response and that the criminal justice system should not discourage
victims and survivors from seeking a criminal justice response through reporting to police.

We recognise that there are many reasons why a victim or survivor may choose not to report
the abuse they have suffered or may withdraw from a prosecution. We accept that survivors
have a right not to report abuse and that this right should be respected. There are also other
circumstances in which prosecutions may not be able to proceed — for example, where

the offender has died or cannot be identified.

However, we are satisfied that any necessary reforms should be made to ensure that:

- the criminal justice system operates in the interests of seeking justice for society,
including the complainant and the accused

« criminal justice responses are available for victims and survivors who are able
to seek them

« victims and survivors are supported in seeking criminal justice responses.

Recommendation
1. Inrelation to child sexual abuse, including institutional child sexual abuse, the criminal
justice system should be reformed to ensure that the following objectives are met:
a. thecriminal justice system operates in the interests of seeking justice for society,
including the complainant and the accused

b. criminal justice responses are available for victims and survivors

c. victims and survivors are supported in seeking criminal justice responses.

In this report, we recommend the reforms that we consider are necessary to achieve
these objectives.

We recognise that the reforms we recommend, if implemented, are likely to have flow-on
consequences for various parts of the criminal justice system.

For example, if police are successful in encouraging more reporting, this will not only lead
to an increased volume of reports for police to investigate or otherwise respond to; it is
also likely to lead to an increase in charges being laid and prosecutions being pursued.

Similarly, if trial processes are reformed to provide more support to complainants so that they
can give their best evidence, more victims may be encouraged to come forward to report
to police.
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We also anticipate that reforms in relation to offences, criminal procedures and evidence laws
are likely to lead to more appeals, particularly in the short term as parties test the provisions
and courts determine how they are to be interpreted.

Such impacts should be anticipated — and, indeed, welcomed — as signs that the reforms

are having an impact and contributing to the achievement of the desired outcomes in improving
the criminal justice system’s response to institutional child sexual abuse and to child sexual
abuse generally.
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3 The role of victims

3.1 Introduction

As we stated in the Consultation Paper, the criminal justice system has been challenged by
the need to recognise and support victims and survivors in the criminal justice system while
maintaining focus on the central role of the criminal justice system in protecting the public
interest in identifying and punishing crimes.

In Chapter 2, we discussed aspects of the operation of the criminal justice system, particularly
its adversarial nature and the protections it affords the accused, that are likely to make the
criminal justice system particularly difficult for victims.

Some survivors who have participated as complainants in prosecutions have told us that they
felt almost incidental to the criminal justice system and that they had little control over matters
that were very important to them.

Recognition of victims has increased over the last 50 years.

The emergence of the modern criminal justice system in the 1800s led to a system where the
role of the victim was limited to that of being a witness for the prosecution.'** However, in the
1960s and 1970s, literature emerged re-examining victim—offender relationships and identifying
the difficulties and distrust of the justice system that many victims experienced.'**Victims’
compensation schemes were introduced in the states and territories between 1967 and 1983.1%
These systems recognise that the victim has suffered harm that should be compensated but
divorce that process from the determination of the guilt of the offender.

The General Assembly of the United Nations adopted the Declaration of Basic Principles

of Justice for Victims of Crime and Abuse of Power on 29 November 1985. The principles set
out to define the basic rights or entitlements of victims in relation to criminal investigation,
court proceedings and the provision of information. The key principles are:

« access to justice and fair treatment

« restitution (from the offender)

« compensation (from the state if it is not otherwise available from the offender)
- practical, medical and other assistance.

Each Australian state and territory has subsequently adopted or recognised victims’ rights.'**

In the 1990s, emphasis shifted towards providing greater support for victims.**> Australian
jurisdictions have also implemented legislation that allows victims to describe the impact
of the offence on them as part of the sentencing process. In most Australian jurisdictions,
Director of Public Prosecutions (DPP) guidelines now require prosecutors to consult with
victims before making decisions to change, modify or not proceed with charges already
laid or decisions to accept a guilty plea to a lesser charge.
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In 2013, Australia’s Attorneys-General endorsed the National Framework for Rights and
Services for Victims of Crime, which included principles relating to:

« respectful and dignified treatment

- information and access to support services
« justice and fair treatment

+ financial assistance.

In some circumstances, victims themselves may have legal representation in connection with
an aspect of a trial. While the prosecutor represents the state or the public interest, there
may be circumstances where the victim’s interests warrant separate representation.

In the Consultation Paper, we noted that the Victorian Law Reform Commission (VLRC)

was conducting an extensive reference regarding victims of crime in the criminal trial process
and it was due to report to the Victorian Attorney-General by 1 September 2016. Its report
was published after the Consultation Paper, and we discuss it in this chapter.

In a number of our roundtables, we have heard from victims’ rights commissioners and survivor
advocacy and support groups about the need to ensure that the provision of justice for victims
and survivors is at the heart of our criminal justice work.

Many submissions in response to the Consultation Paper commented on the role of victims
in the criminal justice system, and a number of submissions included proposals for reforms.
A number of witnesses who gave evidence in the public hearing in Case Study 46 also spoke
on these issues.

In this chapter, we outline the current law in relation to the role of victims and the VLRC’s
recommendations regarding victims in the criminal trial process.

We then discuss what we were told in submissions in response to the Consultation Paper
and Case Study 46, focusing in particular on proposals for change, including:

< inquisitorial models

« amodel based on the International Criminal Court

« providing victims with legal representation or creating statutory victims’ advocates
« giving victims enforceable legal rights.

We conclude that, while there are aspects of the system that can be improved to better meet
the needs of survivors, a major structural change to the role of the victim in the criminal justice
system is not required or recommended. Our recommendations throughout this report,

if implemented, will significantly improve the criminal justice system’s response to victims

and survivors of child sexual abuse.
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3.2 Current approach

3.2.1 Principles and charters

One of the ways in which the increased recognition of victims has been promoted over the
last 50 years is through the adoption of statements of principle and charters at international
and domestic levels.

United Nations principles

In 1985 the General Assembly of the United Nations adopted the Declaration of the Basic Principles
of Justice for Victims of Crime and Abuse of Power.'*’ The Declaration created a series of non-binding
minimum standards for the treatment of victims of crime within domestic criminal justice systems.
Its key principles were that there ought to be access to justice and fair treatment; restitution

(from the offender); compensation (from the state if not otherwise available); and practical, medical
and other assistance. Accordingly, key provisions of the Declaration included that victims should:

+ be treated with compassion and respect for their dignity!®
+ receive necessary material, medical, psychological and social assistance!*®
+ beinformed of the available health and social services and other assistance.?°

In addition, criminal justice systems should:

« inform victims of their role and the scope, timing and progress of proceedings,
especially where serious crimes are involved and the victim has requested
such information®*

- allow the views and concerns of victims to be presented and considered at
appropriate stages of the proceedings where their personal interests are affected,
without prejudice to the accused and consistent with the relevant national criminal
justice system???

+ provide proper assistance to victims throughout the legal process!*
« protect the privacy of victims and ensure their safety from intimidation and retaliation*?*

+ avoid unnecessary delay in the disposition of cases.'?®

The provisions were to apply to all victims without distinction on the basis of race, colour, sex,
age, language, religion or disability.'?® In providing services and assistance, attention should
be given to victims who have special needs because of such factors or because of the nature
of the crime committed.'”” The General Assembly also recognised that police, justice, health,
social services and other relevant professionals should receive training to sensitise them

to the needs of victims.*?®
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Victims’ charters

The United Nations Declaration of Basic Principles of Justice for Victims of Crime and Abuse

of Power led to the adoption of victims’ rights charters or similar instruments throughout Australia.
All Australian states and territories now have in place a charter or declaration of principles which
reflects the key principles of the United Nations Declaration. In all jurisdictions except Tasmania
and the Northern Territory, these are provided for by legislation.*

The charters or principles are as follows:

+  New South Wales — Charter of Victims Rights*°

+ Victoria — Victims’ Charter principles governing response to victims!3!

+ Queensland — Fundamental principles of justice for victims!*

«  Western Australia — Guidelines as to how victims should be treated**

+ South Australia — Declaration of principles governing treatment of victims!3*
« Tasmania — Charter of Rights for Victims of Crime®**

+ Australian Capital Territory — Governing principles'*®

« Northern Territory — Charter for Victims of Crime.**’

Australian victims’ charters generally incorporate the following elements:

- Victims are to be treated with courtesy and respect —and many states and both
territories expressly provide for regard to be had to any special needs they may
have arising from personal circumstances.

< Victims are to be provided with information about support that may be provided
to them, the investigation and prosecution, bail applications and conditions of bail,
the trial process and the offender’s release from custody.

- Victims are to be protected from:

o intrusions on privacy, particularly the release of details that would identify them
o unnecessary contact with the accused
o unnecessary requirements to attend hearings.

< Victims are to have any of their property that was required for the investigation
or prosecution promptly returned by police.

« Victims are entitled to make known the impact of the crime on them.

Some of the charters require information about the investigation to be provided to victims
at stated intervals or ‘at reasonable intervals’.23¢ Other charters require information about
the investigation to be provided to victims if the victim requests it.'*

Some of the charters require information about changes to or withdrawal of charges to be provided
only if the victim requests it. Other charters provide that victims of serious offences have the right
to consult with the prosecution in relation to such decisions.**°
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The victims’ charters generally do not expressly require that victims be provided with
information about their rights as victims as opposed to information about particular matters
such as the investigation and trial. However, most jurisdictions provide information about
victims’ rights in a form designed for victims. The information is available online. In some
jurisdictions, police also provide hard-copy booklets to victims.'*!

Victims’ charter rights are largely unenforceable. The New South Wales charter provides for
information to be provided to victims on request about how to complain about a breach of
charter rights, and the Queensland charter provides a complaint resolution process through
the victim services coordinator.'* In New South Wales and South Australia, the relevant
statutory commissioner for victims’ rights can receive, and attempt to resolve, complaints
about breaches of their charters.*

Human rights legislation

Victoria and the Australian Capital Territory have general human rights legislation.*

The legislation sets out basic rights, freedoms and responsibilities and requires public
authorities, and people delivering services on behalf of government, to act consistently with
the rights in the legislation. New legislation before Parliament needs to be checked to ensure
that it is compatible with the human rights legislation.

Courts must interpret new legislation in a way that is consistent with the rights articulated
in the legislation, and the Supreme Courts of each jurisdiction may issue declarations of
inconsistent interpretation, which require Parliament to reconsider any inconsistent legislation.

The Charter of Human Rights and Responsibilities Act 2006 (Vic) sets out a number of rights
for persons charged with a criminal offence: ss 21-27. It does not contain rights expressed
for the benefit of victims of crimes. However, some of the broader rights might have some
application in some circumstances in relation to victims.

In the 2009 case of RK v Mirik and Mirik,**> Bell J in the Victorian Supreme Court referred
to the Charter of Human Rights and Responsibilities Act 2006 (Vic), the United Nations
Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power

and the International Covenant on Civil and Political Rights in relation to the interests

of victims of crime. The case involved a victim of crime’s application for an order for civil
compensation. Justice Bell stated:

The bedrock value is that every person without exception has a unique dignity which
is the common concern of humanity and the general function of the law to respect
and protect. As Brennan J said in Marion’s Case, ‘[hJuman dignity is a value common
to our municipal law and to international instruments relating to human rights’,

to which | would add certain pertinent legislation. It finds common law expression

in the ‘fundamental right to personal inviolability ... which underscores the principles
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of assault, both criminal and civil’. It finds international law expression in the International
Covenant on Civil and Political Rights which (among other things) protects ‘the right to ...
security of the person’. It finds legislative expression in (for example) the Crimes Act 1958
and now also in the Charter of Human Rights and Responsibilities Act 2006, which gives
several recognition to the human right to personal integrity. More and more it has found
expression in legislation allowing criminal courts to order offenders to pay civil
compensation to victims of crime.

Thus, in Victoria, the modern legislation — which is in Part 4 of the Sentencing Act —

is more beneficial to victims, in procedure and content, than its historical antecedents.
The scheme in Part 4 is part of a set of enactments that assists and supports victims of
crime. It reflects developments in legislative policy and social attitudes about how the
courts should take greater account of the interests of the victims of crime. Doing so is
now embedded more deeply in law and public administration than it once was.

These developments may be tracked by reference to the legislation ... and the plethora of
official reports prepared on the subject in Victoria over the past 20 or so years. An important
milestone was the adoption by the General Assembly of the United Nations, on 29 November
1985, of the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power.
The annex of the Declaration states the basic principles to be applicable to the treatment

of victims of crime. The principles are access to justice and fair treatment, restitution (which
includes offender-paid compensation), compensation (meaning state-paid compensation)
and assistance.'*® [References omitted.]

Justice Bell cited the following rights under the Charter of Human Rights and Responsibilities
Act 2006 (Vic) as being relevant to the right to personal integrity: the right not to be treated
in a degrading way: s 10(b); the right not to be subjected to medical treatment without full,
free and informed consent: s 19(c); the right not to have your privacy unlawfully or arbitrarily
interfered with: s 13(a); and the right of every person to security: s 21(1).*’

In its report, The role of victims of crime in the criminal trial process, which we discuss

in section 3.3, the VLRC recommended that the Charter of Human Rights and Responsibilities
Act 2006 (Vic) be amended to include a right for a victim of a criminal offence that contains
the following minimum guarantees:

+ to be acknowledged as a participant (but not a party) with an interest in the proceedings
- to be treated with respect at all times

« to be protected from unnecessary trauma, intimidation and distress when
giving evidence.'*®

Royal Commission into Institutional Responses to Child Sexual Abuse 201



Like the Victorian legislation, the Human Rights Act 2004 (ACT) sets out a number of rights
for persons charged with a criminal offence: ss 18-25. It does not contain rights expressed
for the benefit of victims of crimes, although, like Victoria, some broader rights might have
some application in some circumstances in relation to victims.

3.2.2 Other measures

As noted above, greater recognition of victims’ rights has been accompanied by various reforms
to the criminal justice system to protect victims in the criminal justice process and to allow
victims to participate in ways additional to giving evidence as a witness.

Special measures and other procedural reforms

For some time, complainants in sexual assault cases, children and people with disability have
all been recognised as vulnerable witnesses. Various aids have been implemented through
legislation to assist them in giving their evidence at trial. Special measures include:

« the use of a prerecorded investigative interview, often conducted by police, as some
or all of the complainant’s evidence in chief

- prerecording all of the complainant’s evidence, including cross-examination
and re-examination, so that the evidence is taken in the absence of the jury
and the complainant need not participate in the trial itself. This measure can also
reduce uncertainty in timing and delay

« closed circuit television (CCTV) may be used so that the complainant is able to give
evidence from a room away from the courtroom

« the complainant may be allowed to have a support person with them when giving
evidence, whether in the courtroom or remotely by CCTV

- if the complainant is giving evidence in court, screens, partitions or one-way glass
may be used so that the complainant cannot see the accused while giving evidence

« the public gallery of a courtroom may be cleared during the complainant’s evidence

« in some cases, particularly while young children are giving evidence, the judge
and counsel may remove their wigs and gowns.

There have also been a number of reforms to procedural rules and rules of evidence.
These include provisions that:

« restrict the scope of questions that can be asked in cross-examination

= require the court to disallow improper questions in cross-examination
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- allow third parties to give evidence of the disclosure of abuse as evidence that
the abuse occurred

- allow expert evidence to be given about child development and child behaviour,
including about the impact of sexual abuse on children.

Other protective reforms include restrictions on calling sexual assault complainants in committal
hearings and disallowing self-represented accused from personally cross-examining their alleged
victims. A category of ‘sensitive evidence’ was also created applying to the victim’s medical

and sexual history. In some jurisdictions, additional protections are in place to guard against

the disclosure of a victim’s confidential treatment material.

We discuss special measures in Chapter 30.

Victim impact statements

All jurisdictions have implemented legislation that allows victims to describe the impact

of the offence on them as part of the sentencing process.*?Victim impact statements were

first introduced in South Australia in 1989.*° They are made after a conviction has been entered
but before sentencing.’*! They provide an opportunity for victims to outline their experiences

of the sexual abuse and to tell the sentencing court about the impact the abuse has had on
their lives. Generally speaking, victim impact statements include a description of the physical,
financial, social, psychological or emotional consequences to the victim of the offences.

Victim impact statements are discussed further in Chapter 3+

Criminal compensation

As noted in Chapter 2, all states and territories have established statutory schemes that allow
victims of crime to apply for and receive a monetary payment, as well as counselling and other
services, from a dedicated pool of funds. A victim of institutional child sexual abuse may apply
for redress under these schemes if they meet the eligibility requirements.

In most jurisdictions, a sentencing court may make a compensation order as an ancillary order
to a sentence.’®? As noted by Bell J in RK v Mirik and Mirik,*>* such orders give victims ‘easy
access to civil justice’ given that the judge is in a good position to consider compensation,

as the relevant evidence may have been established in the criminal proceedings. This saves
the victim the time, expense, inconvenience and possible additional trauma of having to
institute a civil proceeding.*>*
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Legal representation

In some circumstances, victims may have legal representation in connection with a trial.
While the prosecutor represents the state or the public interest, there may be circumstances
where the victim’s interests warrant separate representation. For example, the defence may
seek to obtain the victim’s medical records, which may be subject to a claim for privilege such
as sexual assault communications privilege.

In New South Wales, Legal Aid NSW provides a service to all victims of sexual violence who seek
to protect these records.'>®

In its report on the role of victims of crime in the criminal trial process (discussed in section 3.3),
the VLRC recommended funding for a dedicated legal service for victims of violent indictable
crimes, modelled on the Sexual Assault Communications Privilege Service at Legal Aid NSW,

to assert substantive legal entitlements in connection with the trial process and human rights
and, in exceptional circumstances, to protect vulnerable individuals.'*®

In South Australia, the Commissioner for Victims’ Rights, Mr O’Connell, has funded legal
representation for some victims in these circumstances.*’

Mr O’Connell gave evidence in Case Study 46 regarding the circumstances in which he has funded
legal representation for victims, including:

< inan application for restitution where the DPP felt it was inappropriate for it to advise
the victim?®°®

- inthe context of a dispute between parents, a child victim of sexual assault required
an independent child representative in criminal proceedings®®

Mr O’Connell provided us with an article in which he outlines further examples
of circumstances where he has funded legal representation for victims:

- inapprehended violence order proceedings where the prosecutor struck
an agreement with the defendant without consulting the victim and the victim
had abiding safety concerns®®®

« inrelation to privacy and recovery of property where evidence of the offender’s
grooming of a child victim was held on a laptop used by other family members
and which contained their personal information?¢!

+ inan application by a persistent sex offender for supervised release.'®?
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3.3 VLRCreport

In October 2014, the Victorian Attorney-General gave the VLRC a reference to review the role
of victims of crime in the criminal trial process in that state. The VLRC’s final report, The role
of victims of crime in the criminal trial process,*** was published in November 2016, after

the publication of the Consultation Paper.

The VLRC’s inquiry focused on the trial process in the County Court and Supreme Court.*
The VLRC made 51 recommendations, noting that many were relevant and adaptable
to criminal cases in lower courts.®

In his preface to the report, the chair of the VLRC, the Hon Philip Cummins AM, attempted
to answer the question: how is it that the efforts of so many judicial officers could be so greatly
at odds with victim’s experiences? He stated:

| think that the foundational reason that there is such a clear divergence between the
responsible work of the courts and the legitimate expectations of victims and of the
community is that the courts have remained confined by the binary interests of the
prosecution and defence, whereas jurisprudence has evolved to a broader understanding
of the criminal trial, and legitimate public expectation has likewise evolved. While the
courts have secured the responsibilities of the prosecution and the rights of the accused,
the rights of the victim have not been addressed.

During the twentieth century, the law developed a suite of protections for the accused
in the criminal trial. Properly so ... In the late twentieth and early twenty-first centuries,
the proper rights of victims in the trial process have come to be articulated ...

The time has come for the proper interests of the victim as a participant — whether a
witness or not —in the criminal trial process to be recognised. This is part of the evolution
of the criminal law. While securing the proper rights of the State and of the accused, this
report shows a way forward for securing the rights of victims as participants in the modern
criminal trial.**®

3.3.1 The victim’s role

Law and policy reform over the last three decades has progressively enhanced opportunities
for victims to engage with the trial process. This has improved victims’ experiences of and
confidence in it. In view of the reforms, the VLRC concluded that there is now ‘in a profound
and significant sense’ a place for victims.*®’
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However, the VLRC observed that there remains a ‘significant disparity’ between the victim’s
role as provided for in legislation and victims’ experiences in practice.'®® The VLRC reports
submissions to its inquiry that contained statements similar to the ones we have heard — about
victims feeling marginalised and offended by the attitude conveyed by prosecution and defence
lawyers and by their treatment in the courtroom generally.*°

The VLRC concluded that the role of the victim in the criminal trial process needs to be
reconceptualised and that such re-casting of the victim’s role is possible without adversely
impacting on the rights of defendants or usurping prosecutorial independence. What is required
is a ‘triangulation’ of interests. While it remains essential to ensure that accused persons receive
a fair trial, fairness to the accused does not preclude recognition of the victim’s interest.*’

The VLRC characterises the role for the victim as that of ‘a participant, but not a party, with

an inherent interest in the criminal trial process’.*”!

The VLRC found that the role should be clarified in statute, referencing both the Charter of Human
Rights and Responsibilities Act 2006 (Vic) and the Victims’ Charter Act 2006 (Vic). It found that,

to consolidate the change in practice, education and training to bring about cultural change
should be accompanied by strengthened complaint and accountability mechanisms and
consolidation of the policy framework which supports the Victims” Charter Act 2006 (Vic).'"?

On 7 May 2017, the Victorian Government announced a number of initiatives in response
to the recommendations of the VLRC.'”® These included providing:

«  52.6 million for a two year pilot of an intermediary scheme, state-wide

« 56 million to strengthen the role of the Victims of Crime Commissioner to better
identify and investigate any systemic issues that victims experience when in contact
with the justice system

«  S1 million for the Alannah & Madeline Foundation for its Cubby House program which
provides children a safe place to play when attending court. A full-time youth worker
will be located at the existing Cubby House at the Broadmeadows Children’s Court,
and the program will be expanded to the Melbourne Children’s Court

« 518.9 million in additional funding for the Office of Public Prosecutions (OPP)
for the prosecution of a range of serious criminal matters, including sexual offences,
and to recruit more social workers to support victims before and during trials, including
victims of sexual assault

« an unspecified amount to develop further guidance for judges and magistrates about
how to better respond to the needs of victims in the courtroom.

The Victorian Government also announced that it would:
« extend the VLRC’s current reference regarding the way that the Victims of Crime

Assistance Tribunal (VOCAT) engages with family violence victims to consider how
to improve the experience of all people who engage with VOCAT
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« seek advice from the Sentencing Advisory Council about ways to improve court orders
for compensation for victims

- release a discussion paper seeking stakeholder feedback on proposals to case manage
strictly indictable matters in the Supreme Court rather than the Magistrates Court
immediately post charge, rather than after committal, remove the limited committal
hearing in sexual offence cases where the victim is a child or person with a cognitive
impairment and restrict the grant of leave to cross-examine victims at committal hearings.

3.3.2 Overarching rights and entitlements

The VLRC identified five ‘overarching rights and entitlements’ that arise from the victim’s
inherent interest in the criminal proceedings. The victim must be:

« treated with respect and dignity
«  provided with information and support

- able to participate in processes and decision-making without carrying the burden
of prosecutorial decision-making

« protected from trauma, intimidation and unjustified interference with privacy during
the criminal trial process

« able to seek reparation.’*

Respect and dignity

The VLRC described respect for victims as multifaceted and connected with a number of their
other rights. For example, victims feel respected when they receive timely information about
the case, when their participation is enabled through consultation with prosecutors, and when
their diverse (and often highly individual needs) are acknowledged and accommodated.

When victims experience respect in the courtroom, they feel they are valued by the criminal
justice system. Respect is shown through the actions of prosecutors and judges, as well

as defence counsel, particularly in the way they conduct cross-examination.”> These issues
are further discussed in Chapter 30.

Information and support

The VLRC observed that victims’ experiences largely depend on the quality of the support they
receive and that victims receive information and support from many different sources. Victims
are individuals, and they need different information and support at different times. Yet most

of the obligations to provide information and support in connection with the trial process itself
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rest with public prosecutors. Because of this, the skills and attitudes of the solicitor for the
prosecution who is preparing the case for court, as well as the time the solicitor has available,
are vital to ensuring victims are appropriately informed.'’®

Victims also have legal entitlements in connection with the trial process, such as:

« appearing in court in response to applications to subpoena, access and use their
confidential counselling and medical records

- objecting to giving evidence when they are liable to a penalty for doing so
« providing a victim impact statement

+ applying for compensation or restitution as an order ancillary to sentence.'’’

The VLRC noted that the prosecution is unable to assist victims in asserting substantive rights
where to do so would conflict with their duty to act impartially. The VLRC identified that
there is presently no designated legal service that victims can use to obtain their own legal
representation. It recommended that such a legal service be established.’®

Participation

The VLRC found that many victims seek greater interaction with criminal trial processes. It found
that, where participation is meaningful for victims, it can be empowering. Also, it can enhance
victims’ sense that they have been heard and thereby enhance their ability to obtain justice.’”®

Participation by victims is often equated with victims having a voice in proceedings and being
heard. It also involves some ‘levelling of the field’ so as to remove barriers to participation faced
by many victims, such as children and those with disabilities.'®

The VLRC supported expanding and clarifying the circumstances in which prosecutors should
consult with victims. It also endorsed the establishment of an intermediary scheme for child
victims and victims who have a disability which is likely to diminish the quality of their evidence.®!
We discuss prosecutors’ consultation with victims in Chapter 20. We discuss support for witnesses
and survivors who are giving evidence in Chapter 30.

With regard to arguments advanced in submissions that there should be enhanced victim
participation in trial proceedings themselves (whether personally or by a legal representative),
the VLRC distinguished between three different claims for participation, namely:

- participation in relation to personal interests
« participation for protection
+ participation as prosecutor.®
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The VLRC stated that defining when victims ‘personal interests’ are engaged is not
straightforward.’®® The examples that proponents of enhanced participation rights most
commonly gave involved evidentiary matters (such as prior sexual history or separate trials)
in relation to which other public interests are also at stake. This makes delineation between
the victim’s personal interests and the public interest difficult.*®*

Where enhanced participation was sought for victim protection, it also involved a victim’s
advocate intervening in cross-examination — for example, to object to improper questions
under section 41 of the Evidence Act 2008 (Vic). The VLRC did not consider this could

be accommodated in Victorian adversarial trials because this would introduce significant
complexity into the trial process and possibly undermine the accused’s fair trial by requiring
the accused’s lawyer to respond to objections, legal submissions and evidence introduced
by both the prosecution and the victim’s lawyer.'#

Similarly, the VLRC did not support giving victims a participatory role that would involve them
having power over prosecutorial decisions or a function as an adjunct or ‘auxiliary’ prosecutor
(as is the role of the victim in inquisitorial systems and in the International Criminal Court,
which we discuss in section 3.4.3). On the contrary, the VLRC found that:

All forms of participation outlined above contemplate introducing another actor — the
victim — into the adversarial criminal trial process, to varying degrees. This is difficult to
manage, and in some circumstances impossible, without prejudicing a fair trial. Moreover,
adding a victim participant to the court proceedings would mean more court dates and
documents to file, creating more delay and complexity.*8®

The VLRC also noted concerns about victims making representations at sentencing hearings that
risked contravening the principle that a sentencing court only take into account the harm caused
by the offences for which the offender is being sentenced (and not, for example, past behaviour
or behaviour that was not the subject of a conviction).®” Further, the VLRC noted that:

[Allowing victims to appear in sentencing and appeal proceedings] would require the
offender to respond to two sets of evidence and legal argument, which may be unfair
in a two-party adversarial process.

In addition, victims may make submissions based on their personal interests, which could
conflict with the prosecution’s submissions. Taking the victim’s submissions into account
may mean that decisions about sentencing and appeal proceedings might be determined
by reference to factors which are not independent, impartial and fair.'8®

The VLRC concluded that it is neither necessary nor appropriate to give victims standing
throughout the criminal trial.*®
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The VLRC agreed that intervention on behalf of the victim may be necessary in exceptional
circumstances. However, it found that this can already be accommodated under existing trial
procedure. The courts ensure non-parties receive a fair hearing when they can demonstrate
that they have an interest that is not already within the knowledge of the court.*®®

Finally, in relation to the right of victims to meaningful participation, the VLRC also considered
restorative justice, which we discuss in Chapter 2, and the use of intermediaries to enable equal
participation, which we discuss in Chapter 30.

Protection

The VLRC observed that victims are intimidated by giving evidence in court, and they are especially
traumatised by cross-examination. The VLRC found that, while reforms have been introduced

to reduce the number of times a victim needs to attend court and give evidence and to improve
victims’ safety in and around courthouses, these protective measures could be expanded.

The VLRC recommended improvements to ensure consistency of approach. Further restrictions

on access to the personal records of sexual assault victims were also recommended.’®* These
issues are discussed in chapters, 20, 30 and 32.

Reparation

The VLRC found that, while ancillary orders for restitution and compensation can be made
under the Sentencing Act 1991 (Vic), the process for a victim to obtain an order is difficult
without a lawyer, and these orders are rarely made. This means that state-funded redress
through the VOCAT will often be the only form of financial redress a victim receives. In addition
to recommending limits on access to and use of VOCAT records in criminal proceedings,

the VLRC recommended that the Victorian Sentencing Advisory Council consider issues
associated with criminal restitution orders.**?

3.4 What we were told in submissions and Case Study 46

3.4.1 Introduction

A number of submissions in response to the Consultation Paper commented on the role

of the victim in the criminal justice system. Some submissions focused on problems with current
approaches, and some submissions made suggestions for reform. Some of the suggestions

for reform were also raised in earlier submissions in response to Issues Paper No 8 — Experiences
of police and prosecution responses (Issues Paper 8).

We discuss the main concerns expressed about the current approach.
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We then discuss suggested reforms to adopt the following alternative approaches:

« aninquisitorial model — we briefly outlined inquisitorial systems in section 2.5.5
« amodel based on the International Criminal Court

- providing formal legal representation or statutory victims’ advocates

« providing victims with enforceable legal rights.

Where international models are cited, we also provide an outline of those models.

3.4.2 Dissatisfaction with the current approach

In its submission in response to the Consultation Paper, Micah Projects noted that changes

to the law, policy, procedures and programs of government have been ‘inadequate to deal
with addressing the power imbalances that have prevented justice occurring for victims’.2%

In its previous submission in response to Issues Paper 8, Micah Projects stated that a number
of survivors with whom they had worked ‘noted that no-one advocates for the survivor as part
of the criminal justice system and that support and a role in the process are both essential

for survivors’.***

A number of confidential submissions in response to the Consultation Paper and Issues Paper 8
gave accounts of the authors’ experiences as survivors and complainants in the criminal justice
system. Some of these submissions expressed the opinion that it is not a ‘level playing field’
between the prosecution and defence counsel and that at trial there is inequity between

the defence and the complainant.

In its submission in response to the Consultation Paper, the Victorian CASA Forum stated that
it “is often a shock to a person” who has ‘experienced sexual abuse to learn that they will not
actually be central to the criminal justice process but will simply be a witness for the state’
(emphasis original).*®

In its submission in response to the Consultation Paper, Protect All Children Today (PACT)
noted that children are often told that the prosecution does not represent them. Children have
reported finding this advice very confusing and unfair, and PACT volunteers have been asked
‘Why do the accused get to have someone represent “them” but | don’t?’.2%

In their submission in response to the Consultation Paper, Dr Robyn Holder, a former victims’
commissioner, and Ms Suzanne Whiting stated that:

To understand the importance of inclusion and participation is to understand and
acknowledge that people as victims of abuse and violence, whether adult or child, have
interests that are different to the state in the form of the public prosecutor. Of course
these overlap but they are different. Indeed, people who have been victims also have
interests that are distinct from those of the community as a whole ...
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... In our experience, it is realising that the prosecutor does not act for them and indeed
may act in ways that they see as against their interests, that shocks people as victims.
‘Who acts for me?’ is a query that we have heard countless times over our public
service careers.?’

Two current victims’ commissioners also made submissions about victims’ dissatisfaction being
connected to their role as complainants in the criminal justice system.

In his submission in response to Issues Paper 8, the South Australian Victims of Crime
Commissioner, Mr Michael O’Connell PSM, described victims” experience of their role as follows:

Although victims have suffered the injury or loss and the system would possibly collapse
without their cooperation, they are often relegated, especially in adversarial criminal justice
systems, to the status of a witness. Contrary [to this], victims who report crime often believe
the case to be ‘their’ own. Thus, victims expect to be kept informed and have some input
into their cases. They also expect to be consulted on decisions that affected them. Consistent
with these expectations, victims’ rights instruments have been promulgated so that victims
will get information, will be consulted and will participate in other ways, such as making
victim impact statements.!®

Similarly, in his submission in response to the Consultation Paper, the Victorian Victims
of Crime Commissioner, Mr Greg Davies APM, described the role of the victim as at once
central to the criminal justice system and on its periphery:

Victims of crime are traditionally viewed as playing a confined role in the criminal justice
system. However, their participation and confidence in the system is critical as it facilitates
the reporting and detection of crime and allows courts to hold offenders to account for
their conduct.

This means a criminal justice system that supports and considers victims not only serves
the personal interests of individual victims but also ensures the efficacy of the system that
protects the welfare of the broader community. It is for this reason that | support the Royal
Commission’s view that all victims and survivors should be encouraged and supported to
seek a criminal justice response. The criminal justice system should not discourage victims
and survivors but actually encourage their participation in the legal process.

At the outset, it is important to acknowledge the many recent procedural reforms
governing sexual assault and family violence proceedings that protect the interests
of victims. However, these are incremental reforms and do not go far enough

to preserve victims’ rights and increase their confidence in the system.

In Victoria, the Victims Charter Act 2006 (the Charter) also aims to support victims
of crime by setting out principles to represent minimum standards governing responses to
victims of crime across government agencies and victim service providers. Despite their
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importance to the criminal justice system and the proclamation of principles within the
Charter, victims remain on the periphery of the system and the principles and standards
owed to them are all too frequently not realised.*®

In Case Study 46, we heard evidence from three statutory commissioners for victims of crime:
Mr Davies from Victoria, Mr O’Connell from South Australia and Mr John Hinchey from
the Australian Capital Territory.

In discussing a perceived gap between statements of principle in victims’ rights charters
and the reality on the ground, Mr O’Connell said:

The short answer is that there needs to be not only a stronger commitment to the
implementation of victims’ rights, but it’s quite clear to me that there are too many
victims for whom the promise of victims’ rights still rests largely as rhetoric.?®

In discussing the situation in the Australian Capital Territory, Mr Hinchey said:

Even an apology means something to victims of crime, as we see so often through
restorative justice, and yet our authorities are often so reluctant to take responsibility for
some of their failings. That’s a serious shortcoming in all of our guiding principles across
this country, | think.2%

3.4.3 Support for other approaches

Inquisitorial models

Submissions and evidence

Several submissions made to us advocated an inquisitorial approach to the prosecution of child
sexual assault cases.

In his submission in response to the Consultation Paper, Mr Peter Gogarty, a survivor, referred
to ‘the lack of progress in our criminal justice system over many years’ in ‘calling to account
those people who have abused children and those people and institutions which have enabled
those abusers’.2%2

Mr Gogarty advocated a number of reforms, including dedicated sexual assault courts and
specialist prosecutors, judges and victim advocates. He observed that these should be ‘more
closely aligned with an “inquisitorial” rather than adversarial approach’.?®® He submitted that
the adversarial approach is process driven, competitive and confronting for victims. He said
this is particularly problematic, as many child sexual assault matters are ‘word against word’
cases.?” He submitted that ‘adversarialism’ seeks to identify a ‘winner’ rather than discovering
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the ‘truth’ and is less even-handed to victims (as against defendants). He submitted that an
‘inquisitorial system in these circumstances offers the potential for greater balance between
the parties’.?®

In his submission in response to the Consultation Paper, the South Australian Commissioner
for Victims’ Rights noted, in the context of discussing the challenges for children of the
traditional adversarial approach, that ‘it is little wonder that some claim, truth discovery

in an adversarial criminal justice system is too often by accident’.?%

In its submission in response to Issues Paper 8, the Survivors Network of those Abused by Priests
(SNAP Australia) stated that:

The time for modifications is over. We need to design a new legal system from the ground
up for this type of crime ... An adversarial system where survivors can be viciously cross
examined by defence lawyers is completely inappropriate for traumatised child or adult
victims of these crimes. A search for the truth is what is needed, not a legal boxing match,
where the powerful further oppress and abuse the powerless. An inquisitorial system with
a panel of judges, not a jury, will deliver better results.?%’

In her evidence in Case Study 46, Ms Biljana Milosevic, representing the Jannawi Family Centre
(Jannawi), submitted that the current adversarial system should be replaced with an approach
based on the European Union’s ‘Barnahus’ model.?®® The ‘Children’s House’ approach, known
as Barnahus (Iceland) or Barnehus (Sweden), is increasingly common across Europe and
Scandinavia. We outline the Children’s House model below.

Ms Milosevic supported the inquisitorial Children’s House process of putting a child development
expert, rather than counsel, in charge of gathering evidence from the child (under the judge’s
supervision) from the very beginning. Ms Milosevic accepted that such a shift would represent

a significant departure from the present system. However, she noted that, while it was ‘extremely
different’, there was great benefit to be derived for victims and survivors from the system being
built around the guiding principle of, and giving top priority to, the best interests of children.?®

Ms Milosevic described the approach as flipping the operation of the justice system on its head
by focusing on children’s wellbeing and safety and by being child-friendly.?*° She said that this
was in contrast to starting with the adversarial premise that there was no crime unless and until
it is established to the requisite standard for charging or later proven and having the system
oriented around legalistic concerns.?'! Ms Milosevic told the public hearing that ensuring that
the system is not so detrimental to children is key to reform efforts, because more people will
report only when the system improves itself.?*2

Children’s House model

Children’s Houses were pioneered in Iceland in 1998. They build on the Child Advocacy Centers
in the United States, which focus on a multidisciplinary approach in an adversarial system.
We discuss multidisciplinary approaches in Chapter 7.
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The model is used, with some variation, in Iceland, Norway, Sweden and Denmark. The key
aspects of the Children’s House model are as follows:

« A child-friendly, home-like setting: The service is generally in an unmarked residential
property designed to reduce anxiety for children and avoid the negative connotation
that a police station or hospital may have for a child.?*?

« Professional interviewing: In Iceland, children are generally interviewed by
psychotherapists trained in forensic interviewing to support children in making
disclosures that may otherwise not be made to a police officer or other authority
figure.?® In Norway, children are interviewed by trained police officers, with a
psychologist assessing the witness’s psychological health as the interview progresses.?®

+  Minimising the number of interviews: While there may need for both an exploratory
interview, if the child has not already made a disclosure, and an investigative interview
once a disclosure is made, the aim is to minimise the number of times the child has
to recount and describe the abuse.?*® In Norway, the child may be interviewed twice
after a disclosure — once to assess whether there is evidence to charge; and again,
once the alleged perpetrator has been interviewed, to test discrepancies and the
quality of the evidence.?Y

The police, prosecutor, defence solicitor, judge and child’s legal representative all watch
the investigative interview via video-link and can suggest lines of enquiry to the person
conducting the interview. Therefore, the evidence obtained can function as the entirety
of the child’s evidence in any subsequent trial.?!® After the child’s interview, the matter
proceeds as it normally would in an inquisitorial system, with the judge and parties
seeking the evidence of any other relevant witnesses before proceeding to trial where
appropriate. The defence does not have a further opportunity to question the child.

- Rapid access to therapy: The model is designed to obtain all the evidence of the child
as quickly as possible — for example, within one or two weeks. Once the investigative
interview has taken place, the child and family can immediately be offered therapy to
assist the child in recovering from the abuse.?*?

In 2016 the Children’s Commissioner for England considered the Children’s House model

for adoption in England. The Children’s Commissioner noted figures from the Icelandic Child
Protection Service that showed that, in the first 16 years of operation of the model, the number
of prosecutions almost tripled and the number of convictions doubled.??° While this apparently
represents a significant increase in reporting, prosecutions and the number of convictions, it
would appear that the conviction rate declined over the period from 96 per cent to 70 per cent.

The Children’s Commissioner also noted that an evaluation of the model in Norway suggested
that children interviewed by police in the Children’s House received better care than those
interviewed at a police station.?
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The Children’s Commissioner noted that further work would need to be done to consider
the threshold for triggering referral to a Children’s House and the consequences for the
participation of defence representatives. However, the Children’s Commissioner for England
concluded that:

It is clear that the Barnahus represents a truly child-centred approach to child sexual
abuse. Services are designed and administered in a manner consistent with the best
possible criminal justice and therapeutic outcomes, and the results obtained are
extremely impressive.??2

International Criminal Court model

Submissions and evidence

In his evidence in the public hearing in Case Study 46, the South Australian Victims of Crime
Commissioner, Mr O’Connell, expressed his support for the approach of the International
Criminal Court. He told the public hearing:

| think a wonderful model is the International Criminal Court where you have defence
parties, victim advocates and others come together and construct a new form of court
that hears the most heinous forms of crimes in the world.??

In his submission in response to Issues Paper 8, Mr O’Connell stated:

| am particularly drawn towards the International Criminal Court model because

it is a compromise between the adversarial and civil-inquisitorial approaches to criminal
justice. It seems to me strange that many nations of the world [that] we share accept that
victims of the most heinous crimes against humanity should have a genuine voice (through
legal counsel) from pre-chamber to sentence in criminal proceedings, yet there is such
opposition to giving victims of crime a similar voice.?*

In her submission in response to the Consultation Paper, Dr Judy Courtin cited the approach
of the International Criminal Court as evidence that ‘comprehensive participation” of victims
—including legal representation and extensive involvement throughout trial proceedings —
was not inconsistent with safeguarding the rights and interests of the accused. Dr Courtin
also submitted that the approach of the International Criminal Court may have ‘transitional
justice’ potential, stating that:

the concept of transitional justice could assist with not only the identification of past
wrongs, but also with determining the reasons why institutions and the State failed
to learn from those wrongs.??
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International Criminal Court model

The International Criminal Court is largely an adversarial system. However, it gives victims the right
to participate in proceedings in which their interests are implicated but only to the extent that
this does not compromise the fairness of the trial. The prosecutor presents the case against the
accused as an adversary. There is no investigative magistrate collecting and presenting evidence

in a search for truth, as would occur in an inquisitorial system. There is also no jury — a panel

of judges is the trier of fact.

The judges decide disputes between each side with the overriding obligation to ensure the
fairness of the proceedings. While victims can make their views known and the charges
brought by the prosecutor might later be authorised or denied by the court, investigations
are commenced on the prosecutor’s initiative, on a request from a State, or a referral from
the United Nations Security Council.?*®

Defence counsel is appointed for and acts in the interests of the accused, who has the right

to a fair and impartial hearing in public; the right to be informed promptly and in detail of the
nature of any charges; the right to communicate freely with counsel of their choosing; the right
to be tried without undue delay; and the right to be presumed innocent. The accused cannot

be compelled to give evidence.??’ The prosecutor bears the onus of proving the accused’s guilt.?®

Victims are free to choose a representative. Where there are a number of victims, they may

be asked to choose a common legal representative.?? A victim is any person who can demonstrate
(in a preliminary hearing) that they have suffered harm as a result of the commission of any crime
within the jurisdiction of the court.?** The Rome Statute of the International Criminal Court

(the Rome Statute), a treaty that established the International Criminal Court in 1998, provides that:

Where the personal interests of the victims are affected, the Court shall permit their views
and concerns to be presented and considered at stages of the proceedings determined to
be appropriate by the Court and in a manner which is not prejudicial to or inconsistent
with the rights of the accused and a fair and impartial trial. Such views and concerns may
be presented by the legal representatives of the victims where the Court considers it
appropriate, in accordance with the Rules of Procedure and Evidence.?!

Victims must not only demonstrate harm as a result of the crime before the court but also show
why their interests are affected by the evidence or issue arising in the case and the nature or
extent of the participation they seek. The court has stated that victims should ‘only participate
actively if their intervention would make a relevant contribution to the determination of the
truth and does not prejudice the principles of fairness and impartiality of the proceedings
before the Court’.?*?

Due to some ambiguity in the drafting of the Rome Statute, the scope of victims’ participation
is largely at the discretion of the court.?* Victims are not parties to the proceedings and
do not have general standing to appear.?* Representatives may attend and participate unless
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intervention has been confined to written observations or submissions.?* Victim participation
may extend from accessing the record of documents in the case, attending hearings and giving
evidence through to:

+ being heard in relation to pre-trial hearings?®
« making opening and closing statements to the court®*’

+ questioning witnesses (subject to seeking and being granted permission in advance;
the court may, if it considers it appropriate, put the victim’s questions to witnesses
on behalf of the victim’s legal representative)?®

« making oral and written applications and submissions?*°

« tendering evidence and calling witnesses.?*°
A former International Criminal Court presiding officer, Judge Bruno Cotte, commented:

the participation of victims could greatly assist the Judges to better understand
contentious issues in light of their knowledge of the locations and their socio-cultural
background. In that regard, the LRV [legal representative for victims] for the main group
of victims clearly had knowledge of the field that we did not yet have; he intervened

on occasions to bring factual additions based on his own knowledge of the locations
and of the people concerned.?*

As part of its reference on the role of victims of crime in the criminal trial process, the VLRC
released an information paper that examined the operation of the International Criminal Court.
The paper noted criticisms of the model, which included the following:

- The addition of victim’s representatives and their rights to ask questions had
lengthened proceedings.?*?

« Victims are not subject to the same disclosure obligations as the prosecution. This can
create risks to a fair trial, both from the potential for the defence to be ‘ambushed’
at trial by new evidence and from the fact that victims do not have an obligation to
disclose exculpatory evidence.?*

The International Criminal Court’s website reports that, since the Rome Statute commenced
in 2002, there have been 23 cases before the court. Six verdicts have been issued, with nine
individuals convicted and one acquittal.?*

Legal representation and statutory victims’ advocates

Submissions and evidence

In their submissions in response to the Consultation Paper, a number of interested parties
expressed support for providing victims with independent legal representation.
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PACT submitted that prosecutors often tell children that they ‘do not represent’ them. Children
report finding this very confusing and unfair. PACT’s volunteers have been asked: ‘Why do the
accused get to have someone represent “them” but | don’t?’?#

Care Leavers Australasia Network (CLAN) submitted that the particular experiences and needs
of care leavers are such that they would like to see a dedicated legal aid service for Australian
care leavers based on the model of the Aboriginal Legal Service.?*

knowmore submitted that many of its clients found the system lacked support for them,
particularly ‘independent’ support. Its clients had unresolved concerns around procedural
issues and prosecution decisions and had received no or little effective support during their
participation in the prosecution. Some of their clients sensed that the trial process was
inherently unfair: the victim is not independently represented, whereas the accused is entitled
as of right to representation and often to legal aid too. knowmore submitted that some

of its clients thought that victims should be entitled to their own state-funded legal
representation, similar to the accused.?*

In discussing why this would be important, knowmore identified that separate
representation could:

«  ‘balance the scales’ in that there would be someone to act in their interests,
as the prosecutor represents the state

< mirror existing rights in some other systems — for example, in some European jurisdictions

- facilitate advocacy regarding prosecutorial decisions — such as discontinuing charges
and leading or not leading certain evidence — and thereby meaningful participation
for victims

«  better protect the victim from unfair or offensive cross-examination

+ assist the victim to adequately detail the impact of the crime on them for the purposes
of sentencing or in seeking restitution.?*

In her submission in response to the Consultation Paper, Dr Courtin advocated the separate
legal representation of victims in the criminal trial process. She stated that:

[T]he well-ensconced adversarial criminal trial roles, in which the victim’s role remains
primarily that of a tethered witness, must be reformed such that the victim becomes a more
integral or central player, thereby, hopefully addressing more of their justice needs.

Many have advocated for separate legal representation of victims during the criminal trial
process, either for the entire process from the laying of charges all the way through to the
appeal process, or for certain elements or stages of the process.
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There are already multiple support services available for victim-witnesses ... It is argued,
though, that these services, essential as they are, are ultimately no more than ‘band aid’
in their application as they merely assist the victim-witness to survive their journey on the
very periphery of the trial process — that of a witness only.?**

In their submission in response to the Consultation Paper, Dr Holder and Ms Whiting submitted
that victims should have access to independent advocacy and representation for two reasons:

First, no single agency has primary responsibility to inform, assist, guide, and manage

a victim’s journey through the entire criminal justice process. While some state and
territories in Australia have organisations and processes to enable this for some victims some
of the time, many if not most victims fall through the cracks between organisations. Each
justice entity only has responsibility for informing, involving and assisting victims for the
duration of its particular function ...

Second, advocating and assisting people as victims requires particular skills, experience,
and focus. It is a specialised justice function. Assisting victims to engage meaningfully with
criminal justice has achieving justice as its focus. Other victim-related goals for recovery,
healing or rehabilitation may flow from the primary focus on justice, but are not the
primary goals of victim advocacy.?° [Emphasis original.]

They noted that under their proposal the purpose of representation would need to be differentiated.
They distinguished between:

- evidentiary representation, which is usually the function of the prosecution
- direct interest representation — for example, regarding reparation or compensation

« rights representation, which would need to identify the human, civil or other legal right
at issue — for example, the right to privacy and reputation.??

They also favoured the use of a statutory intervener that would facilitate the victim’s
participation in criminal proceedings. They submitted that:

independent advocacy and representation should be established within an independent
statutory authority. A body such as this, headed by an independent statutory appointment,
may have case managing functions ... It may also be able to intervene in a proceeding to
represent a particular right or issue of significant concern. We do not necessarily argue for
representation in every single case. Rather we envisage something similar to the powers of
a Human Rights Commissioner or a Public Defender.?*?

In his submission in response to the Consultation Paper, Mr O’Connell stated that ‘the
appointment of a Commissioner for Victims’ Rights in South Australia with authorities to
intervene in certain criminal proceedings’ was an example of a victims’ rights reform that
expands ‘victims’ participation without unduly impacting on the rights of accused people’.>?
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Mr O’Connell gave us a paper he had written on the topic in which he stated:

Several of these functions are, as a politician stated, ‘interesting developments’ that have
afforded me avenues to intervene in criminal proceedings in ways traditionally associated
with civil (inquisitorial) criminal justice systems rather than common law systems. Victim
participation is a central aspect of the Commissioner’s role.?**

He provided three further arguments in support of providing victims’ representation:

- Fundamental justice requires that judicial officers hear from victims when their rights
are likely to be affected by a decision of the court.

« Research suggests that giving victims a voice appears to contribute to victims’ having
higher levels of confidence in the system.?>

« Thereis precedent for legal representation: victims in the United States are able
to participate in criminal proceedings to assert their entitlements under the federal
Crime Victims’ Rights Act 2004.2%°

We outline the position in the United States under the Crime Victims’ Rights Act 2004 below.

Mr O’Connell stated that one of his ‘primary endeavours’ with regard to victim participation
and providing discrete funding in particular cases has been to ‘change the legal culture with
respect to observance of victims’ rights’.2>” Similarly, in his submission in response to Issues

Paper 8, he stated:

The presence of victims’ lawyers has, in my view, increased attention to victims’ rights
by police officers, prosecutors, magistrates and judges — and defence counsel.?>®

In his submission in response to the Consultation Paper, the Victorian Victims of Crime
Commissioner, Mr Davies, stated:

given the complexities of the trial process and the nature of the relationship between
the prosecution and the victim, the provision of legal advice/representation for victims is
supported. Importantly, it was suggested that support of this nature should be limited to:
critical points in the trial process that demonstrably impact the interests of a victim and
where those interests are in conflict with the prosecution.”*°[Emphasis original.]

Mr Davies gave evidence in the public hearing in Case Study 46. He expanded on his written
submission, telling the public hearing that:

there’s not necessarily a need for victims to be legally represented in every trial, but
certainly there are certain circumstances where the needs of the victim and that of the
Crown or the prosecution diverge and it would be highly desirable for victims of crime to
be afforded legal representation in those circumstances.?®®
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Mr Davies gave the following examples of circumstances in which he considered a victim should
be permitted to have their own legal representation:

where the victim may themselves be accused of having committed a crime
- if avictim is asked to give evidence against a close family member
« applications are made in relation to confidential communications

+ the prior sexual conduct of a sexual assault victim is being considered
in a pre-trial hearing.?®*

Mr Davies told the public hearing that, under current Victorian law, a victim may not even

be put on notice that an application in relation to their prior sexual conduct had been made.??
More broadly, he said that there may be benefit in affording victims access to independent
legal services where the victim genuinely believes that it would be beneficial and where
preliminary discussions with a practitioner might allay fears and the ongoing need for
independent representation.?®®

The Victims of Crime Commissioner for the Australian Capital Territory, Mr Hinchey, told the
public hearing that there is no capacity for victims in the Australian Capital Territory to be
granted representation in relation to issues such as sexual assault communications privilege.?®*
He expressed support for anything that would add to the resources that the system sets aside
for representation or otherwise upholding the rights and interests of victims, noting that
victims are ‘at the bottom end of the priority’ list for allocation of scarce criminal justice
system resources.?®®

Mr Hinchey told the public hearing that there was an argument to be made in relation

to the representation of child witnesses and the setting of court dates, because very young

children in particular are ‘extremely vulnerable’ to lengthy delays. While the DPP represents
the whole community, Mr Hinchey said that the court should hear from an advocate of the

child when making decisions about trial process of such importance to the child.?®®

United States — Crime Victims’ Rights Act 2004

United States federal law has been used to have a court appoint counsel for victims in order
to ensure that victims’ rights are afforded. For example, the federal court in United States v
Stamper*®’ appointed counsel to represent the victim in a sexual assault matter. The defendant
had sought permission to introduce evidence that in the past the complainant had schemed
to accomplish certain personal goals by falsely accusing three older men of sexual abuse.

The prosecution notified the court of the complainant’s desire to have independent
representation to protect her privacy interests in considering the admissibility of the evidence.
The court appointed an attorney to represent her. The evidence was ultimately admitted.
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The Crime Victims’ Rights Act 2004 also allows victims to use a writ of mandamus to obtain
a stay of proceedings until the court is satisfied that the victim’s charter rights have been
accommodated. This means, for example, that, where a victim has not been adequately
consulted with regard to the withdrawal of charges or a charge agreement, the case could
be stopped until proper consultation has occurred. Alternatively, sentence proceedings
might be put on hold until a victim has been given the opportunity to be heard.?®

Private legal practitioners have taken up victims’ cases in order to ensure that their interests
are recognised in criminal proceedings. The National Crime Victims Law Institute (NCVLI)

is a non-profit organisation based at the Lewis and Clark Law School in Portland, Oregon.

It operates a national victims’ advocacy clearing house and provides technical assistance

and legal expertise to support advocates who are working to protect victims’ rights in criminal
trial and appellate courts. It does not provide legal services directly to victims but refers victims
to support services in their area and finds legal representation from a pool of pro bono lawyers.
NCVLI's partner practitioners, who take up victims’ concerns before the courts, apply to intervene
when victims’ legal interests are in issue. NCVLI’s mission is to ‘actively promote balance

and fairness in the justice system through crime victim centered legal advocacy, education,

and resource sharing’.?®? Legal advocacy on behalf of victims ‘is at the core of NCVLI’s work'.
NCVLI states:

Through impact litigation, we aim to set favorable court rulings interpreting rights to help
individual victims and set precedent for future victims. Two of our most critical efforts in
this area are our amicus curiae participation in courts nationwide as well as our legal
technical assistance. Through this work it is our hope that in the next 10 years victims are
able to secure true participatory status in the criminal justice system.?”°

In the financial year 2015 to 2016, NCVLI provided research, writing and strategic case advice
in 137 matters in 36 jurisdictions, assisting attorneys, advocates and allied professionals;
and trained more than 3,000 victims service providers, victims and members of the public.?’*

The United States military adopted the NCVLI model in 2013.%”? ‘Special Victim Counsel” assist
sexual assault victims in military proceedings. Special Victim Counsel provide victims within

the military who make complaints of sexual assault with information about the criminal process
and the advantages and disadvantages of engaging with it.?”* Special Victim Counsel can represent
the victim’s interests throughout the investigation and trial, which takes the form of a court
martial rather than a usual criminal trial outside the military.?’*

Garvin and Beloof have reported on the extremely high satisfaction ratings given by victims
when surveyed about the Special Victim Counsel service. They also refer to early data
suggesting that granting victims legal representation may have contributed to a jump in the
proportion of victims who disclosed for the purpose of a prosecution.?”> Garvin and Beloof
argue this relates to the separate representatives’ ability to confer and foster ‘genuine agency’
in victims, over and above assisting them in mere ‘participation’.?’
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Enforceable legal rights for victims

Submissions and evidence

In his submission in response to the Consultation Paper, the Victorian Victims of Crime
Commissioner, Mr Davies, noted both the lack of any mechanism to ensure compliance with
victims’ charters and the gap between the actual and charter-assured level and quality of support
for victims of crime. Mr Davies stated that this has been described as an ‘implementation gap’.
However, he submitted:

The principles espoused within the Charter have existed for a decade. There must come a
point where a so-called ‘implementation gap’ is recognised for what it actually is; a blatant
refusal to comply with legislation. Organisations and individuals get away with non-
compliance because there are no consequences attached to their refusal to comply ...
Currently the principles set out in the Charter are unenforceable and a breach does not
create any legal right or give rise to a cause of action. Whilst this remains the case, the
requisite standards of consideration and treatment of victims of crime by the criminal
justice system will be merely aspirational. A failure to properly enforce minimum standards
will make victims’ rights illusory and exacerbate the implementation gap between the
written law and practices and procedures.?”’

The alternative is to make victims’ rights enforceable. Mr Davies submitted:

Making victims’ rights enforceable will create a sustainable culture of compliance where
victims are respected, consequently translating into their increased participation and
confidence in the system, resulting in a more effective criminal justice system.?’®

Mr Davies also expressed support for other measures that would enhance victims’ participation
in and experience of the criminal justice system. He submitted that the enforceability

of victims’ rights was a foundation on which a variety of other improvements might rest.2”

He recommended that we ‘consider methods and strategies to elevate the status, rights

and needs of victims of crime as participants in the criminal justice system’, including:

« processes for obtaining a remedy under relevant victims’ charters against key players
in the criminal justice system that have acted incompatibly with victims’ rights

« the creation of consequences for those who fail to comply with legislation governing
victims’ rights

« the establishment of agreed performance monitoring and targets in relation
to compliance with minimum standards governing responses to victims of crime
for key players in the criminal justice system.°

The South Australian Victims Rights Commissioner, Mr O’Connell, has also expressed support
for the enforceability of victims’ rights. In his submission in response to the Consultation Paper,
he stated:
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| urge that the Royal Commission not only recommend guidelines in terms that clearly
enunciate obligations but also are stated as mandatory guidance for action, rather than
platitudes. Further that there be appropriate governance procedures, including monitoring
implementation and evaluation, and commensurate grievance procedures. In addition, | urge
a national approach, with the Commonwealth engaged, towards first the harmonisation of
victims’ rights law and second to the standardisation of such law.?!

Mr O’Connell submitted that there should be additional rights for victims, stating:

| suggest one ‘amended’ right and three ‘new’ victims’ rights. Victims throughout Australia
should have a right to confer and to be consulted before charge decisions are made; rather
than merely the right to have such decision explained. Victims of serious offences should
have the right to trial, albeit not a right to veto if the prosecutor decides not to proceed to
trial. Further, prosecutors’ decisions should be reviewable and for the purpose of review,
the victim should be entitled to ask a court to stay proceedings until the review is complete.
All victims in addition should have a legal right to an apology —from a public official, such as a
prosecutor, who has failed to comply with their victims’ rights obligations; and, from offenders
who hurt them .28

In his submission in response to the Consultation Paper, the Victims of Crime Commissioner
for the Australian Capital Territory, Mr Hinchey, also expressed support for making victims’
rights enforceable, stating:

Each state and territory has its own principles or charter of rights. However, these ‘rights’
are not rights that can be legally enforced.

Re-framing these guiding principles into a rights framework could significantly improve
victim experiences by focusing on the key aims of keeping victims informed and creating
a sense of participation within the criminal justice system.

A Victims’ Charter of Rights would help to ensure that, wherever possible, victims’ rights
are respected consistently and reliably. To be effective and meaningful, victims’ rights
require mechanisms and procedures for the enforcement of those rights and some
authority to have breaches of those rights investigated and remedied.??

In their submission in response to the Consultation Paper, Dr Holder and Ms Whiting stated:

From our combined 30 years’ experience working with victims ‘rights’ legislation in
Australia, it is our submission that these are a deceit. They are not rights, not actionable,
not enforceable. We argue that contemporary victims’ legislation sets out service
standards. In administrative law, these are described as the reasonable or legitimate
expectations of members of the public with authorities.
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If we understand that victims have interests that are distinct to those of the state then

we submit that it is vital to understand and clearly articulate what are the obligations on
duty-bearers (police, prosecution, courts, corrections, and victim services); what are the
rights they are responsible to protect and uphold, and how might these be given effect in a
robust and consistent manner? We submit that our communities are yet to have a detailed
debate on and [an] examination of what could actually be the rights of people as victims
(and witnesses) in criminal justice. A degree of consensus on the scope and content of
such rights needs to be reached.?*

In its submission in response to the Consultation Paper, Legal Aid NSW submitted that there
is widespread noncompliance with the legislative requirement to give notice to the parties
and the complainant of an intention to issue a subpoena for therapeutic records which may
be protected by the sexual assault communications privilege. We discuss this issue, and Legal
Aid NSW’s proposals for reforms, in Chapter 32.

3.5 Discussion and conclusions

We recognise that many victims and survivors have felt marginalised by or excluded from
the criminal justice system.

As outlined in Chapter 2, we consider that the reforms we recommend in this report
are necessary to ensure that:

- the criminal justice system operates in the interests of seeking justice for society,
including the complainant and the accused

« criminal justice responses are available for victims and survivors who are able
to seek them

< victims and survivors are supported in seeking criminal justice responses.

As discussed in this chapter, the role of victims in the criminal justice system has changed
considerably over the last 50 years.

We recognise that the way that the criminal justice system responds to victims is vital for
supporting victims and for encouraging them to come forward in the first place. There are very
few cases of child sexual abuse in which the victim is not an essential participant in any criminal
investigation and prosecution.

We acknowledge the experience and sincerity of those who have advocated that we should
recommend inquisitorial models or legal representati