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About CREATE 
CREATE Foundation is the national peak consumer body for children and young people with an out-of-
home care experience. We represent the voices of over 43,000 children and young people currently in 
care, and those who have transitioned from care up to the age of 25. 
 
Our vision is that all children and young people with a care experience reach their full potential. 
Our mission is to create a better life for children and young people in care. 
 
To do this we: 

• CONNECT children and young people to each other, CREATE, and their community to 
• EMPOWER children and young people to build self-confidence, self-esteem, and skills that 

enable them to have a voice and be heard to 
• CHANGE the care system, in consultation with children and young people, through advocacy 

to improve policies, practices, and services and increase community awareness. 
 
We achieve our mission by facilitating a variety of programs and services for children and young people 
in care and developing policy and research to advocate for a better care system. 
 

Introduction  
CREATE welcomes the opportunity to provide a response to the Consultation Paper on Institutional 
responses to child sexual abuse in out-of-home care. CREATE acknowledges and commends the Royal 
Commission into Institutional Responses to Child Sexual Abuse’s ongoing efforts to highlight that 
sexual abuse of children in institutions has occurred in recent times and continues to happen. CREATE 
again draws the attention of the Royal Commission into Institutional Responses to Child Sexual Abuse 
(the Royal Commission) to the more than 43,000 children and young people living in out-of-home care 
across Australia and the need to ensure individual and systemic responses to improve their life 
outcomes. 
 
CREATE’s response is informed by the United Nations Convention on the Rights of the Child (1989) and 
emphasises that the National Standards for Out-of-Home Care (the National Standards)  have specific 
relevance to how institutional responses to sexual abuse of children and young people in out-of-home 
care should be framed. The National Standards are an initiative of the federal, state, and territory 
governments under the National Framework for Protecting Australia’s Children 2009-2020 (the 
National Framework) (Council of Australian Governments, 2012). CREATE believes that children and 
young people with a care experience play an important role in providing the Royal Commission with 
insight into their experiences within Australia’s statutory care system. CREATE’s policy positions are 
informed by the voices of children and young people with a care experience, gathered across Australia 
through consultation and research.   
 
CREATE notes the pressures and challenges facing out-of-home care (OOHC) as identified by the Royal 
Commission in the Consultation Paper (p. 24) and draws its attention to the responses CREATE has 
made to the Royal Commission over the last three years.  As a framework for this response we have 
provided a summary of CREATE’s submissions that are relevant to this paper:  
 
CREATE’s response to Issues Paper 1: Working with children check 
CREATE’s submission to this paper:  

• outlined the diversity amongst Australia’s jurisdictions and called for consistency to improve 
the approaches and noted the complexity in developing a nationally consistent approach;  

• supported the COAG Working With Children Checks work group’s recommendations; and 
• highlighted the need for culturally appropriate processes and systems to reduce barriers for 

Aboriginal and Torres Strait Islander people to become kinship and foster carers for Aboriginal 
and Torres Strait Islander children and young people  (CREATE , 2013a). 
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CREATE’s response to Issues Paper 3: Child safe institutions 
CREATE’s submission added to our responses to Issues Paper 1 and  

• reinforced the importance of good complaints processes; 
• argued for the involvement of children and young people to assist in the development of 

policies and procedures to improve organisations;  
• called for enforceable requirements for child safe environments; and  
• stated the importance of independent oversight and monitoring systems.(CREATE, 2013b). 

 
CREATE’s response to Issues Paper 4: Preventing sexual abuse of children in out-
of-home care 
We acknowledge the Royal Commission’s reference to this paper within the consultation paper and 
highlight that our submission drew the Royal Commission’s attention to, and provided information on 
the following key areas: 

• including and facilitating the voices of children and young people in OOHC; 
• educating children and young people in OOHC to inform and empower them to be able to 

identify early warning signs of, and know how to report sexual abuse; 
• incorporating sexual abuse risk management processes as part of a broader risk 

management framework to reduce all forms of abuse;  
• extending regulation of out-of-care providers to include visitor programs; 
• requiring independent oversight mechanisms to be child friendly and culturally and 

linguistically appropriate and accessible; 
• improving access to mental health services for children and young people in OOHC;  
• keeping accurate records; and 
• fostering positive relationships to reduce isolation and build trusting relationships that 

encourage children and young people to feel safe to share their concerns (CREATE , 2013c). 
 

CREATE’s response to Issues Paper 10: Advocacy and support and therapeutic 
treatment services  
CREATE’s response to Issues Paper 10 recommended: 

• continuing commitment to the National Framework for Protecting Australia’s Children to work 
towards best practice in child protection that is child and young person centred, with a focus 
on helping children and young people to reach their potential;  

• listening to the voices of children and young people in out-of-home care as an important part 
of measuring how the system is working for children and young people and addressing areas 
for change; 

• improving support for more positive mental health for children and young people in out-of-
home care, and to provide services to assist mental health recovery;  

• advocating at both the individual and systemic level for children and young people with an 
out-of-home care experience. Individual advocacy assists children and young people to resolve 
individual issues they may have in relation to their individual situation. Systemic advocacy 
allows the identification of trends or shared issues to be addressed in ways that improve 
individual lives more efficiently; and  

• developing independent complaints systems across Australia to ensure children and young 
people are able to approach an independent agency for help if they are experiencing problems 
in the system. This will enable them to seek remedies for their situation, and receive a fair 
hearing with feedback on their situation (CREATE , 2015d). 

 
CREATE’s response to Consultation Paper: Redress and civil litigation 
Pertinent out-of-home care recommendations from this paper relate to:  

• keeping accurate and accessible records;  
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• planning for future support for those transitioning, with special consideration if abuse has 
been demonstrated while they were in care; 

• providing technical, financial and emotional support to people making a claim; 
• establishing an independent authority with the powers to investigate complaints, make 

redress decisions and compel institutions to comply with orders for information and other 
requests as deemed necessary;  

• pursuing appropriate investigations and disciplinary processes when allegations are 
received;  

• adopting a mandatory reporting policy and compliance with legal requirements to report 
or disclose the abuse; and  

• requiring institutions to provide claimants with any requested relevant information of 
their time in out-of-home care (CREATE, 2015c). 

 
In this submission, CREATE will address all areas identified by the Royal Commission as they pertain to 
children and young people in out-of-home care and will be referring to these papers in our responses 
to the key areas. 
 

Child sexual exploitation and child-to-child sexual abuse 
CREATE draws the Royal Commission’s attention to our responses to Issues papers 1, 3, and 10. 
 
Child-to-child sexual abuse 
CREATE is concerned a strong focus on children as perpetrators of sexual abuse may further stigmatise 
children and young people with a care experience. As stated in the Consultation Paper there is no 
nationally reliable data of the rates of child-to-child sexual abuse and while CREATE acknowledges that 
this type of abuse does occur, the limited data indicates greater research and investigation is required 
prior to developing full strategies in this area.  As Lutman and Barter (2016) state there is limited 
evidence on peer violence in foster care and what is largely missing is the views of young people 
affected by these incidents of violence. 

All instances of abuse (sexual and all other types) against any child or young person in care are of 
concern and we support efforts to reduce the incidence of abuse, and address all areas where this 
occurs. Considering the limited data available and structural reasons for child-to-child sexual abuse 
occurring, CREATE supports developing improved data systems, placement matching, monitoring of 
behaviours, and improved training for all providers of out-of-home care.  A strong system with robust 
structures would minimise the occurrence of problem behaviours and improve responses to concerns 
in every area.  

 

Data limitations, including the inadequacies of current OOHC data 
CREATE draws the Royal Commission’s attention to our responses to Issues Papers 3, 4, and 10 as 
well as the consultation paper on Redress and civil litigation. 
 
Data set limitations 
National Data set 
Addressing the data limitations and inconsistency of methods, terminology, and processes would 
provide an improved picture about what is happening for children and young people in OOHC on a 
national level. National data on OOHC in Australia is poor due in part to eight separate jurisdictions 
supplying information in different formats on separate child protection systems. Addressing this 
deficiency has been identified in the third action Plan under the National Framework; however, this is 
in development stage and changes are not expected to be fully implemented until the end of the third 
year.  In 2015, the Australian Institute of Health and Welfare (AIHW) released results from a pilot 
national survey measuring eight of the national standards, The National Standards Report Card (AIHW, 
2015).   These data have been collected from children and young people who are currently living in 



  

 

CREATE Foundation response to Consultation Paper: Institutional responses to child sexual abuse in out-of-
home care| April 2016  Page 6 of 21 

out-of-home care using the ViewPoint survey tool that is administered and collated by the people who 
are funding and oversighting the care provided.  For this reason CREATE has serious methodological 
concerns with this report and the results that are being reported as the process raises many issues 
regarding the veracity of the results and calls for improved independence of this process.   
Furthermore, this data set is incomplete with many areas either not currently having any data 
available, or jurisdictions not supplying data in certain areas which adds to the weight of the case for 
improving data set to properly assess accurately the current situation prior to measuring 
improvements or changes.    
 
Rates of sexual abuse 
CREATE highlighted the work of the Queensland Child Protection Inquiry in its submission to the Royal 
Commission’s Issues Paper 4 regarding quantifying the rates of abuse occurring, as some of findings 
from that process highlighted the complexities involved in attempting to quantify the rates of abuse. 

Using the rates of notifications of abuse to relevant government child protection agencies and/or the 
police as a measure of whether or not abuse of children is increasing or decreasing is complex and 
needs to be carefully examined and understood. While the National Framework’s indicator of change 
“Number and rate of children with substantiations related to sexual abuse” is a sound starting point, 
it is important to acknowledge the complexities of using data alone to develop an understanding of 
this issue.  

Furthermore any estimate of the rate of sexual abuse occurring in out-of-home care is not likely to be 
a true reflection of the actual rate of occurrence. Increased awareness of the issue of child sexual 
abuse, as well as improvements in complaint and oversight mechanisms, may contribute to increased 
reporting of issues of concern. This being said, and irrespective of the mechanism used to measure 
rates of abuse, it is important that government departments and non-government agencies do not 
treat a decrease in notifications or reporting of abuse as an automatic indication in improvement of 
rates of offending. Such decreases could mean that offending is declining; however it could also mean 
that victims of sexual abuse, the children and young people whose life outcomes we are all trying to 
improve, do not have the opportunity to raise issues or that abuse is going undetected.  
 
Voices of children and young people 
This is one of the most crucial points regarding evaluating the importance and adequacy of current 
out-of-home care data with respect to the work of the Royal Commission: The data that needs to be 
captured and stored needs to reflect the voices and experiences of the children and young people. This 
is why CREATE believes the out-of-home care system(s) across Australia should adopt and foster 
culture(s) of seeking continuous feedback from children and young people throughout their care 
experience. This is an important area of data collection and would be a rich resource to inform future 
policy and reform.  

CREATE adopts the view that truly unbiased, unfiltered feedback from children and young people in 
care is best achieved through their engagement with external independent bodies whose primary role 
is to provide meaningful opportunities for the expression of views. Examination of key issues at a 
systemic national level is an opportunity to develop a comprehensive picture of the experiences of 
children and young people in care. 

 

Regulation and oversight  
CREATE draws the Royal Commission’s attention to recommendations and advice provided in our 
submissions to Issues papers 1, 3, 4, and 10 and also our response to the Redress and civil litigation 
consultation paper. 
 
CREATE endorses The Senate Community Affairs References Committee (2015) recommendations that 
the Coalition of Australian Governments develop and implement nationally consistent powers for 
independent child commissioners and guardians to:  
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• review individual out-of-home care cases;  
• address complaints and concerns by children and young people;  
• ensure the voice of children and young people is heard in all decision-making processes about 

placements and case planning; and  
• provide community visitors to visit all out-of-home care placements.  

 
Complaints 
CREATE promotes independent oversight of government agencies. This is particularly important for 
agencies that deal with such a vulnerable cohort of the population, and those that are generally 
operating within a system that, by virtue of the nature of its substance and clients, is closed-off to 
public scrutiny and accountability. 

Independent oversight of out-of-home care systems is essential to ensure the concerns of children and 
young people are heard and addressed both at the individual and systemic levels. Independence from 
out-of-home care providers is essential. CREATE’s research has found that children and young people 
may see complaints systems located in departments and NGOs as biased or compromised.    

The CREATE Report Card 2013 (McDowall, 2013), in summarising the views of children and young 
people in out-of-home care in Australia regarding their knowledge and use of complaints about their 
treatment in out-of-home care, found that:  

• about half of the children and young people surveyed (n = 1069) knew how to complain if they 
needed to, and 19% had made a complaint;  

• of the 204 children and young people who had made a complaint, 45% reported being at least 
quite satisfied with the outcome, compared with 24% who were quite dissatisfied; 

• older age groups had better knowledge of complaints systems and had used them more. The 
older groups were also more likely to have wanted to complain but chose not to; and  

• children and young people in residential care and permanent placements also reported more 
knowledge of complaints systems. 

 
The following comments from a consultation on complaints processes illustrate the complexity of 
making a complaint when you are a young person living within the out-of-care system: 

I wasn’t meant to be in a tier-three house where people had just come out of juvey 
(sic). It’s hard when people are trying to kill you. I brought it up but the response 
was – just wait it out. (Male, 20) 

…no one ever got back to me. And half the time I knew what the results would be 
because it’s always the same. The result would be nothing or not much. (Male, 14) 

…actually there was one time I discussed something with my caseworker and he 
went and spoke to the carer about it and then I got punished. I didn’t know my 
caseworker was going to do this. (Female, 18) 

(CREATE, 2015c) 

CREATE believes independent complaint mechanisms are important for children and young people in 
care to be able to air their concerns, complain and/or seek redress without fear of repercussions and 
potentially harming the relationship with their care provider. CREATE recently released its “Complaints 
Mechanisms in Out-of-Home Care” Position Paper (CREATE, 2015b). It is especially relevant to the work 
of the Royal Commission in the context of this Consultation Paper and it is attached to this submission 
for the Royal Commission to consider when developing its framework (Appendix 1). 
 
Privacy 
Privacy is often cited as a reason for not sharing information with children and young people in out-of-
home care. This includes the ability of children and young people in care to access information about 
themselves and their histories. There are issues around record keeping and access which can be 
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approached from the perspective of individuals reporting historical sexual abuse, the perspective of 
organisational record keeping and reporting of abuse systemically, and also external accountability 
mechanisms.  

Maintenance of a comprehensive record system is crucial for children and young people in care. 
CREATE suggested in its submission to Issues Paper 4 that, for example, it may be beneficial for the 
Royal Commission to evaluate whether there is value in jurisdictions being compelled to institute 
retention policies for documents (beyond any existing minimum legal requirements) in the event 
former children and young people who have been in care wish to access their records. This is especially 
pertinent regarding delayed reporting of sexual abuse. It is crucial that organisations are compelled to 
implement, if they have not done so already, sound and open information-sharing policies that achieve 
the right balance between protecting the right to privacy and the right to information. 

 

Child-Safe Organisations 
CREATE draws the Royal Commission’s attention to our statements and recommendations in our 
responses to Issues paper 1, 3, 4, 10, and the Redress and civil litigation consultation paper.  
 
Children and young people’s awareness of rights 
A child-safe organisation is one in which children are aware of the standards of treatment they are 
entitled to and empowered to speak up on issues of concern. This involves both providing children 
with information on acceptable standards of behaviour as well as how to raise concerns if they feel 
unsafe or concerned about something. A child-safe organisation should strive to make children and 
young people aware of the standards of care they are entitled to (in an age-appropriate and child-
friendly manner).  
 
In Australia most states and territories have adapted the guiding principles of the Convention on the 
Rights of the Child (UN General Assembly, 1989) to develop their own individual Charter of Rights for 
Children and Young People in Out-of-Home Care (or similar). Awareness of child rights was one of the 
issues examined in CREATE’s 2013 Report Card (McDowall, 2013) which involved a detailed analysis of 
the results of a survey of over 1,000 children and young people in statutory out-of-home care in 
Australia. Interestingly CREATE Foundation’s Report Card found that of all respondents in the 15-17 
year age group, only 17.8% knew about the Charter of Rights in their state or territory.  For child-safe 
strategies to be effective, children and young people need to be aware of the standards of care they 
are entitled to and they must be empowered to raise any concerns about safety and to disclose harm.  

In developing child-safe policies and processes it is crucial for organisations to consider not only the 
age-appropriateness of strategies but also potential barriers to children and young people being able 
to identify and raise concerns. Identifying and addressing such barriers is a crucial aspect of minimising 
the potential for harm to occur to children in the organisation and should also assist in developing an 
understanding of what is meant by “child safe” for children and young people in a variety of contexts. 
For example, programs and supports may need to be tailored to the particular needs of children with 
disability, those from cultural and linguistically diverse backgrounds, and Aboriginal and Torres Strait 
Islander children. Awareness of power dynamics between children and adults should also be fostered 
in organisations and taken into account in the development of child-related policies and procedures. 
Fostering an organisational culture that recognises the barriers children and young people may face in 
being aware of their own rights, and enabling them to speak up, is an important step to addressing 
organisational factors which may create conditions in which harm is undetected. 

Should the findings of the Royal Commission determine the need for changes to policy and legislation 
in terms of developing organisational cultures that foster a child-safe environment, CREATE strongly 
recommends the involvement of children and young people, along with key child protection 
organisations in the development of any proposed changes. In addition to consulting with state and 
territory governments and key non-government organisations, CREATE recommends consultation with 
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children and young people in care and key Aboriginal and Torres Strait Islander and Culturally and 
Linguistically Diverse organisations. 

Prevention of child sexual abuse in OOHC 
CREATE draws the Royal Commission’s attention to our statements and recommendations in our 
responses to Issues papers 1, 3, 4, 10 and the Redress and civil litigation consultation paper. 
 

Supportive and quality care environments 
CREATE draws the Royal Commission’s attention to our statements and recommendations in our 
responses to Issues papers 3, 4, and 10.   
 
We support the Royal Commission’s recommendations and in particular commend them for including 
increasing support when leaving care, and in the care leaver’s post-care life.  In addition to the areas 
covered CREATE wishes to highlight the following points. 
 
Participation of children and young people in OOHC 
CREATE believes listening and responding to the views of children and young people in the care system 
should be a cornerstone of best practice. Communication is meant to be a two-way process; however, 
communication with children and young people is often unbalanced. Children and young people in 
care tell us that they want to be heard, they want to participate in decision-making, and they also want 
to be informed about other decisions and issues that impact on them (e.g., why a family visit has been 
cancelled).  We call for the continued involvement and consultation with children and young people in 
OOHC to develop and implement the relevant recommendations of the Royal Commission. 
 
Principles required to deliver quality care and outcomes for children and young 
people in OOHC 
In our response to the Senate Community Affairs Committee into out-of-home care (CREATE, 2014), 
CREATE outlined the principles to deliver quality care and outcomes for children and young people 
living in out-of-home care, which include: 
 

• conducting child-focussed interventions; 
• listening to children and young people; 
• including children and young people in decision-making; 
• enabling children to maintain contact, where appropriate, with members of their families; 
• requiring good case planning and case management;  
• expecting strong two-way communication;  
• investing in staff and carers with access to training;  
• adhering to the Aboriginal Child Placement Principle; 
• minimising the number of placements a child will experience; 
• focusing on placement stability and permanency planning;  
• addressing deficits in education early; 
• keeping siblings together, where it is safe to do so; 
• involving children and young people in planning for a gradual and supported transition to 

independence, starting at 15 years old and looking beyond turning 18 years old; 
• providing after care support to 25 years of age; 
• ensuring flexibility to consider needs on a case-by-case basis; and 
• establishing independent oversight  and clear complaints mechanisms that are child and youth 

friendly.  
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In addition to the recommendations and advice already supplied to the Royal Commission we call its 
attention to our position papers on:  
 
• Sibling placement and contact;  
• Kinship care;  
• Residential care; and  
• Over-representation of Aboriginal and Torres Strait Islander Children in out-of-home care. 

We have attached copies of these to this submission as they provide clear direction in how to improve 
the system that cares for children and young people in OOHC. In turn an improved system will help 
minimise the level of sexual abuse perpetrated (see Appendices, or CREATE’s website at 
http://create.org.au/what-we-do/research-and-advocacy/position-papers/ ). 

CREATE thanks the Royal Commission for the opportunity to include the voices of children and young 
people with an out-of-home care experience to improve the systems to reduce incidences of child 
sexual abuse and improve mechanisms to provide safe, caring, and robust systems to support the 
most vulnerable children in Australia. 

For any questions or further information about this submission please contact Noelle Hudson, 
National Policy and Advocacy Manager on 07 3062 4860 or by email on noelle.hudson@create.org.au 
 
  

http://create.org.au/what-we-do/research-and-advocacy/position-papers/
mailto:noelle.hudson@create.org.au
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Appendices 
 
CREATE Position paper: Complaints Mechanisms in out-of-home care 
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CREATE Position paper: Sibling placement and contact in out-of-home care 
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CREATE Position paper: Kinship care 
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CREATE Position paper: Residential care 
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CREATE Position paper: Over-representation of Aboriginal and Torres Strait 
Islander children and young people in out-of-home care 
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