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Preface

On Fridayl1 January 2013, the Govern@eneral appointed a sinember Royal Commission to inquire into
how institutions with a responsibility for children have managed and responded to allegations and instances
of child sexual abuse.

The Royal Commission is tadkeith investigating where systems have failed to protect children, and
making recommendations on how to improve laws, policies and practices to prevent and better respond to
child sexual abuse in institutions.

The Royal Commission has developed a comprgikie research program to support its work and to inform
its findings and recommendations. The program focuses on eight themes:

Why does child sexual abuse occur in institutions?

How can child sexual abuse in institutions be prevented?

How can child sexliabuse be better identified?

How should institutions respond where child sexual abuse has occurred?

How should government and statutory authorities respond?

What are the treatment and support needs of victims/survivors and their families?

What is the higtry of particular institutions of interest?

© N o g > w N PF

How do we ensure the Royal Commission has a positive impact?
This reseash report falls within thems two, three andive.

The research program means the Royal Commission can:

1 obtain relevant background informatn

1 fill key evidence gaps

1 explore what is known and what works

1

develop recommendations that are informed by evidence, can be implemented and respond to
contemporary issues.

For more on this program, please visivw.childabuseroyalcommission.gov.au/research



http://www.childabuseroyalcommission.gov.au/research
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Executive summary

This reportconsiders the legislative and related key policy and operationalframeworks for sharing
information relating to child sexual abuse in institutional contexts between institutions and across jurisdictions
in Australia. The research team was asked, iti@aar, to identifyaspects of informationtering frameworks

that:

1 facilitate appropriate and timely information sharibgtween institutions and acrogarisdictions to
identify, prevent and respond to child sexual abuse in institutional cdster
9 impede orlimit such information sharing.

Appropriate and timely sharing of information between government agencies andgoe@rnment
organisationsand across jurisdictions in Australia is essential to allow institutions to work together in an
integrated way to identify, prevent and respond to institutional child sexual abuse. This report examines
information sharing arrangements in a range of sestof interest to the Royal Commissiitio Institutional
Responses to Child Sexual Abuse (the Royal Commisdhidd)protection out-of-home care(OOHG)early
childhood servicesschoolsjuvenile justice and extracurricular activities. No single instih collects all the
necessary information or has all the appropriate tools to adequately protect children in these sacitiso

the information collectednust be shared to ensure an effective response.

However, information relating to child sexualis® very ofterincludessensitive personal information about
adultswho may pose a risk to childrerand childrerwho may be at risk or pose a risk to other children. For
this reason, the legislative and policy frameworks around sharing such informatishattempt to resolve

the tension between two sets of rights: the rights of children to physical and personal integrity and protection
from all forms of violence, including sexual abuse; and the right to privacy for the children and adults. This
tension ca result inacomplex legislative framework and confusion for those working within the framework.

However, his report highlightghat it is possible to resolve this tension in particular legislative and policy
contexts. It is possible to share informatiabout child sexual abuse in institutional contexts in ways that are
consistent with the right to privacy. The right to privacy is not absolute and should not prevent the sharing of
information necessary to identify, prevent and respond to institutionaldcbexual abuse. Privacy regulation

is not designed or intended to prevent the timely sharing of personal information where necessary and
appropriate. Indeed, privacy regulation is intended to provide a framework within which information can flow
becauset is properly handled and adequately protected.

A 2015 report by the Social Policy Research Centre at the University of 3FRC (Rep9rfound that
W2NBFyAaldA2y Lt FFEOG2NARA FFTNB GKS Y2ald aArA3ayAaAFAOolyi
Wi SIAAtFGA2Y YR LREtAOE OFly |Fftaz2 ONBIFGS o NNXSNE
AYGSNIINBGEFGA2Y 2F GKSaS L2t AOASa ! Whie thegeNiSights ar@ y A T A
significant, and are being explored in othernkdor the Royal Commission, it is also important to ensure that

the legislative and policy frameworks for sharing information about institutional child sexual abuse are not
themselvesunnecessarilympeding or limiting the flow of informatiog and that & the focus of this report.

The report identifies a number of elements in the legislative and policy framework that are likely to impede or
limit the timely and appropriatesharing of information. One issue identified by the Wood Special Commission

1 al GiKSg YSStSe Sl X WhLILRNIdzyAiGASaE F2NILYF2N¥YIFGA2
Centre University of NSW, April 2015) 2.



of Inquiry in 2008 and again by the Australian Law Reform Commission (ALRC) in 2009 is the widespread use
of confidentiality or secrecy offences in legislattdmposing criminal sanctions on those working in the child
protection and welfare sectors for breach secrecy or confidentiality provisions is likely to contribute to an
organisational culture that is risk averse when it comes to sharing information. A disciplinary response or civil
penalty may be a more appropriate option.

Gomplexity and fragmentationni the Australian federal informatiosharing landscape&lo give rise to
confusion and are likely taffect the timely sharing of information, particularly across jurisdictions.
Commonwealth, state and territory privacy lawreoften cited as posing a chaiige in this regard that might

largely be addressed if jurisdictions adopted a consistent set of privacy principles, as suggested by the ALRC in
20082 This challenge has been addressed in a different way in the early childhood services sector where a
unique national regulatory scheme is in place that excludes the operation of state and territory privacy
legislation in relation to the schemand amends and applies tHerivacy Act 1988Cth) as a law of each
participating jurisdiction.

This challenge has hdeen met as successfully in relation to the Interstate Student Data Transfes Note
(ISDTN) and Protocols, which provide for the sharing of information between schools when a student moves
from one state or territory to another. Where a student is movirgm a government schopthe protocols

require that the schoomust obtan consentfrom the studentbefore transferring information to the new
a0K22f® 2KSNBE O2yasSyid Aa y2i F2NIKO2YAy3A:I GHES LINR
and territory education authority for advice about the transfer of information without parent/guardian or
aidzRSy i * Thi agpdatliendnstrates the uncertainty caused by the complex web of privacy
regulation at the state and territory levehd s likely to impede appropriate information sharing

The ron-government schools secttias a good privacy model, as outlinedts Privacy Compliance Mangal

Inall jurisdictions, information collected for a particular purpose may be used and diddtmrsthat purpose.

The manualmakes clear, therefore, that schools should include express statements in Standard Collection
Notices about what information is collected from students and staff, and how it will be used and disclosed,
including to facilitatel KS (N} yAFTSNI 2F a0GdzRSyidia o0SGsSSy a0OKz22f a
students and staff. This approach is consistent with privacy principles and provides a firm foundation for
sharingpersonalinformation with other schools, including r@ss jurisdictions.

The complexity and fragmentation associated with working with children checks is being addressed to some
extent by theMemorandum of Understanding for a National Exchange of Criminal History for People Working
with Childreninitiative. The Royal Commission has also prepared a report on working with chddesks,

which makes a number of recommddttions to address these issiémit, given the timing of that report, the
recommendationsavenot beenconsidered irdetail inthis researchreport.

2 New South Waleskeport of the Special Commission of Inquiry into Child Protection Services (2008
Australian Law Reform Commissi@gcrecy Laws and Open Government in Austf@éaort No 112 (2009).

3 Australian Law Reform Commissi&ior Yourriformation: Australian Privacy Law and Practieeport No 108
(2008).

4 Education Councilnterstate Student Data Transfer Note: Form Mhterstate Student Data Transfer Note
Protocol for Use by Government Sch@2G06).

5 Independent Schools CouncflAustralia and National Catholic Education Commis$tonacy Compliance
Manual (2013).

6 Commonwealth, Royal Commission into Institutional Responses to Child Sexual\Wbtsag with Children

Checks Repo(2015).



A multitude of provisions in child protection legislation across the jurisdictions provide for very specific
information exchange between particular agencies and organisations. Bringing these provisions together, as
has been done ihapterl6A of theChildren and Young Persons (Care and Protection) Ac(NS%8) may

helpto bring clarityto, and increase confidenda, information sharingarrangements. This may also highlight
agencies and organisations that lie outside the informasbaing arrangements that should be included.
Given the trend in contracting out,is particularly important that appropriate negovernment organisations

are included in the arrangements.

The report also identifies a number of other elements that facilitatd support timely sharing of information.

These include provisions that make clear that, in all actions concerning children, the best interests of the child
must be a primary consideration¥? i KS 06Sai2Xy i ERB®&A f R LINAay® kelpftoS Q d ¢
SyadzaNS (KIdG ¢6KSYy | OKAfRQ&a NAIKG G2 alf¥Sae O02vySa
to privacy the safety of the child becomes the primary consideration.

Information may also be shared under an exception k0§ LINRA @I Oe& LINRY OALJX Sa F2N
I dzii K2 NR& &, % mach infériadidd is shared on this basis. Provisions that expressly provide for the
sharing of information should also state that they are relying on this exemption in the priviacipfes. This
clarifiesthe relationship between privackegislation and the informatiosharing provisionand underlines

that the sharing is consistent with privacy legislation.

Some evidence canvassed ingheport showsi K G ONB I i A WfAnfofnGtisrithat afe cobtotded & Q

by a central agency is not the most effective mechanism for sharing information and can lead tocadelays

other problems Regimes that allow frodtne professionalsn government agencies and ngovernment
organisatiors to exercise their judgement and to share information laterally appear to be a more effective
approachAs an examplehis approacthas beeradoptedfora K NAYy 3 Ay F2NX I GA2Y Y2y
in child protection legislation in NSW and the North&mrritory8 ! WKdzo0 Q | LILINBF OK Aa &
jurisdictions and in relation to sharing information across jurisdictions in the child protectiorO&dC

context.

Systems that establish muiltistitutional teams caimelp to improve the informatioisharing network because

of the importance of trust and understanding in supporting confident sharing of information. -Cross
institutional training is important to ensure that individuals who work with otmetitutions understandthe

legal framework, polies and procedureis those other institutionslt is also important that the agencies and
organisations have shared common objectiwdgen sharing informationUpholding he best interests of the
child principle should be one of theséjectives

It is possible to design legislative and policy frameworks that support appropriate and timely information
sharing. They must be clear and they must be well understbogever, i is important to also consider the
importance of the following issues higitiited in theSPRC Repoitadership and effective management; trust
between organisations; guidance to clarify when and how to share information; andaqpine, rather than
reactive, information sharing to ensutie timely and appropriate sharing offormation?®

7 Australian Law Reform Commissi&or Your Information: Australian Privacy Law and Pradieport No 108
(2008) [16.93].
8 Children and Young Persons (Care and Protection) Act{i$%§ ch 16A;Care ad Protection of Children Act
(NT) 293C.
9 alliKSg YSStSe SIyFeRNWOARW NIHEYNEYSIY FRABL{ GdzRASaAQ

Centre University of NSW, April 20158



1. Introduction

This report considers the legislatieand rehted key policy and operationa& frameworks for sharing
informationrelating to child sexual abuse in institutional contesx¢tween institutions and across jurisdictions
in Australia Appropriate and timely sharing of information between institutions is essentiatiémtify,
prevent and respond tehild sexual abuse in institutions. Information sharing calp he identify harm; to
identify and manage rislgnd to facilitateappropriate and integrated responses to victims/survivors.

Information about or relating to child sexual abuse is very often sensitive pgrsdarmation. For this reason

the legislative and polidyameworks aroundsharing such informatiomust attempt to balancethe need to
share information in appropriate circumstances with the need to provide appropriate privacy protection for
personalinformation. Thistension can result in complexity the legislative framework and confusion for
those working wihin the framework As the Australian Law Reform CommisgidbRChas noted however

Inconsistency and fragmentation in privacy laws should not prevent appropriate information sharing.
Information sharing opportunities, which are time public interestand recognie privacy as a right to be
protected, should be encouraged. Rather than preventing appropriate information sharing, privacy laws and
regulators should encourage agencies and aigations to design informatiosharing schemes that are
compliantwith privacy requirements or, where necessary, seek suitable exemptions or changesatiolegisl

to facilitate informationsharing projects?®

The Report of the Special Commission of Inquiry into Ghitdection Services in NSWV@od Report
identified the lack of a clear and workable structure &raringinformation between agencies in NSW as a
major barrier to effective interagency wotkWhile relevant legislation in NSW and in other jurisdictions,
including at the federal levehas been amendesine that report was publisheghroblems with the legislative
structure remain This is particularly evident where information needd¥&oshared across jurisdictions.

Appropriate and timely sharing of information between institutions and across jurisdidtiofgstralia isn
essentialcomponent ofallowing institutions to workogether in an integrated way twentify, prevent and
respondto child sexual abuse in institutional contextso single institution collects all the necessary
information or has althe appropriate toolg¢o adequately protect children and so the information collected
MUSTbe shared to ensuran effective response-However, many and varied structural and organisational
barriers impede such sharing. This report identifies a numbeel@hents in the legislative and policy
framework thatcreate substantive barriers to sharing information. However, a range of barakssarise
because of other factorsncluding confusion caused by the complexity of the regulatory frameworktaand
risk-averse behaviourof relevant staff driven by lack of understanding of the legislative and policy
requirements.

10 Australian Law Reform Commissi&or Your Information: Australian Privacy Law and Pradieport No 108
(2008) vol 1, 510.

11 New South Wales, Special Commission of Inquiry into Child Protection Services iR&y®W2008) vol 3,
[24.83].



The United Kingdom Government advises practitioners and senior managers working with children, parents
and carers that:

Fears about sharingniormation cannot be allowed to stand in the way of the need to safeguard and promote
the welfare of children and young people at risk of abuse and néglect.

¢KS NBLRNI 3I2Sa 2y-0a (lANEDARA RIS Qdzai KT dif ABMY & (Ghe NBf
of the mythsis that privacy legislation prevents the sharing of personal information. The report notes that
privacy legislatiofis intended toprovidea framework for sharing personal information appropriateigt for
preventing the flow of informationAnother mythis that consent is always needed to share inforiomat
Consent is not always necessary, particularly where the health or safatghifdis at riskand any delays in
dealing with a matter are not in the best interests of the chiltlese issues are discussed in detail in relation

to relevant Australia legislation in the body of thigport.

The ALRChas examinedthe benefits of apropriate and timely information sharing in the context thie

I 2Y YA &aA 2y Qfamiljviblendzt These ihgfudieznllowing institutions witlevantresponsibilities to

work more effectively and preventing victims/survivors from having to supple tsame information on
different occasions to different service providetsowever, he ALRC also notes that increased sharing of
information canresult in a reluctance to report information due to concerns about how the informadton
likely to be used. T ALRC suggedtsat it isimportant to ensure that informatioins shared appropriately and
stored securely® A number of submissions to the Royal Commission into Institutional Responses to Child
Sexual Abuséhe Royal Commissiom)so highlighted the imgrtance of appropriate handling of sensitive
personal information to ensure that individuals are confident to report or compfain.

A 2015report prepared by the Social Policy Research Centre at the University of New South(SPaies
Repor) also raises té point that:

X none of the legislative or policy frameworks examined could be said to actively encourage a culture of
proactive sharing of information prior to a request being maaleether that be to fulfil a duty of care owed

to third parties or tdulfil more effectively the specific policy objectives of the information sharing framework
or program?®

Thisapproach to sharing informatiois reflected in the permissive nature of many of théormation sharing
provisions examined in this report. Mogtrovisiors allow institutions to share information, rather than
requiring them to do so. ThEPRC Repoktf 42 y20iSa GKI G NB&aSIHNDOK KIFa ack
policies that mandate information sharing have been identified as efficient enabldrg/oF 2 NXM®Thiskis2 y Q &
one area that would warrant further coiteration. This report highlights a number of situations in which an
institution could be required to share information but is not currently required to do so.

12 United Kingdom Governmeninformation Sharing: Advice for Practitioners Providing Safeguarding Services to
Children, Young People, Pareand Carer§015)

13 Australian Law Reform Commissiéamily Violence A National Legal ResponBeport No 1142010) [30.74
[30.8].

14 Seefor example Childwise, Submission No 14 to Royal Commission into Institutional Responses to Child
Sexual Abusédssues Paper 3: Child Safe Organisati@usober 2013.

15 al GiKSg YSStSe Sl X WhLILRNIdzyAiASa F2NILYTF2N¥YIFGA2
Centre University of NSW, April 2015) 28.

16 Ibid.



1.1 Aim and researchuestions

The aim of thisproject was to consider the legislative and related key policy and opdianal ¢ frameworks
for sharing information relating to child sexual abuse in institutional contexts and to idexgfgcts of
information sharing frameworks that appeto:

9 facilitate appropriate and timely information sharibgtween institutions and acrogarisdictions to
identify, prevent and respond to child sexual abuse in institutional cdsfer
1 impede orlimit such information sharing.

The researchteam was asked to review a range of Commonwealth, state and territory legislation that
specifically allows, requires or prohibitisclosure or sharing of information about child sexual abuse in
institutional contexts including privacy legislatioitheteam was also asked to revieaMimited range of key
policies and operational mechanismdsveloped and implementely government agenciesnd regulatory
oversight bodies.

In analysing the legislative provisionsetresearch team was asked to consitter following questions

1. The types of information that may/must/may not be shared

2. Who may/must/must not share information

3. With whom maymust information be shared

4. When may/must information be shared

5. Any other significant requirements/restrictions/circumstanceslevant to the sharing of
information (including any relating to how information may/must be shared)

The team was also asked to consider what aspects of information sharing frameworks in comparable overseas
jurisdictions workto promote, facilitateor support appropriate and timely sharing of information.

1.2 Methods

This reportis a doctrinabnd comparative analysis the legislative; and related key policy and operatioral
frameworks in Australian states and territories sharinginformationabou child sexual abuse in institutional
contextsbetween institutions and across Australian jurisdictiofibe report includea critical review of the
extent to whichthese frameworkgromote appropriateand timely informationsharing to identify, prevent
and respond to child sexuabuse in institutional contexts and has identified a range of provisions that may
impede such sharing.

The research tearmitially relied on a comprehensive overview of relevant legislapoovidedby the Royal
Commission to identify legislation fepnsideration in thigeport. The research teanalsointerrogated the
Australasian Legal Information Institute (AustLIl) databaseyarily by browsing andalso usingkey word
searches, to identifegidation relevant to the particular areas of focus in this reporhis database was
chosen because the information on the site is drawn from authoritative Commonwealth, state and territory
government sites and the databasms greater functionality than soenof the federal, state and territory
government databases

The report examines legislation in the areas of child protection andobhbme care(OOHGC) child sex
offenders working with children check clearancesarly childhood serviceschools juvenie justice and
privacy and health privacy legislation. The report examines those areas of government agdveonment
activity that have specific regulatory regimes, suclO&HC early childhood services, schools and juvenile



justice. The report alsoxamines the extent to which child protection, child sex offender, and working with
children check clearance legislation regutsetivities that do nofall underspecific regulatory frameworks
such as extracurricular activities.

Due to time and resourceonstraints, he report does notconsider in detailegislation of generapplication

¢ such as that regulating the employment of public sector employegkich was included ithe overview of
legislation referred to aboveRelevantprovisionsin such ¢gislationmight include, for example, the general
duty of a public sector employee not to share information obtained in the course of his or her employment
without appropriate authorisationand general records management requiremerfthereport doesconsider
privacy and health privacy legislatiqmespite that fact that such legislation is of general applicagjas this
legislation was expressly identified as a potential issue in discussions with the Royal Commission.

To identify relevant policy anaperational documents, the team interrogated the websites of relevant
agencies in each state and territagyhat is, agencies with responsibility for child protection, early childhood
serviceseducation anduvenile justice.

The team alo conducted a lited literature review to identify academic and grey literaturelevantto the
legislative frameworkn the Australian states and territorieand in a number of comparative international
jurisdictions: the United Kingdom, the United States, Canada amwd A&aland.These jurisdictions were
selected because they are all common law jurisdictions, with comparable legislative and policy frameworks in
relation to child protectionThe first threeare alsofederal systems that, like Australia, aequired to del

with issues of complexity and fragmentation in their regulatory frameworks. New Zealand was selected
because ittakes a similaapproach to governance issués Australia. It is alsancluded in some of the
information sharing arrangements discussedhis report, such agor crossjurisdictional teacher registration
recognition This report is not @&omprehensivditerature review However, where relevant literature was
identified, references have been included to inform the doctrinal reseaahoredetailed description of the
literature searchmethodsis setout in Appendix C

1.3 Limits of this research

This reports a doctrinahind comparativenalysis othe legislativeand key policyand operationaframeworks

for sharing information between itisutions and across jurisdictions in Australia relating to child sexual abuse
in institutional contexts.The report doesnot consider in detail thepoints at which information about
institutional child sexual abusis initially collectedc for example, through mandatory or nemandatory
reporting, complaints or investigationf.focuses on the sharing of thatformation between institutionsfter

the information haseen collected

Limits of thelaw: culturaland organisationalssues

Asa doctrinal and comparative analysis of the legal framework, this report does not consider in detail issues
of organisational culture, which are in any event under consideration by the Royal Commission in another
context. However, the following brief disssion underlines that the legal framework is only one element in a
more complex informatiorsharing context.

The SPRC Repofound G K G W2 NHI yA &l dAaz2ytt FFOG2N&R | NB (GKS
AYF2NXYEGAZ2Y &KEF NR YISHOR FLRE AG@A { B yWiIStIaa2a t ONBI2IYS 6 | NN



NBaSINOK aK2ga 0GKIFIG GKS AYOUSNIINBGFGAZ2Y 2FVThes8aS LI
themes were also explored in2@15workshopheldby the Centre of Excellencerfimformation Sharinin the

United KingdomThe workshomutcomeshighlightedthat relationships and trust are essential in the context

2F AYTF2NXIGA2y &aKFENAY3I FyR (KFG GKSNB Aa | ySSR i
agency iF 2 NI GA2y STFSOGAYSte (2 adzLIR2 NI FlFYAfASaAQ

Organisational theoryecogniseghat institutionsK I @S WO dzt { oehlisldale aré spdrsdiirkolthé
organisational culture the values and norms of aninstitution, Wi NI} YA F2 NX¥Ay 3 |y PdzidAF
This involves encouraging organisational commitment, identification and loyidiig.can mean that:

In making decisions their organizational loyalty leads them to evaluate alternative courses of actiorsin term
of the consequences of their action for the grétp.

Herbert Simon notes that this sense of identification means that a deeisaier is likely to make decisions
that accord with the values andgectives of the organisation and thdtis can give riseotproblems.

The principal undesirable effect of identification is that it prevents the institutionalized individual from making
correct decisions in cases where the restricted area of values with wHimhdine]identifies must be weighed

against other v f dz§& 2dzi&daA RS GKI G FNBF X ¢KS 2NBIFIYyATFGAZ2Y
important than the general welfare when the two conffitt.

This particular issue was raised in a submission to the Royal Commission from Barnardos Australia, which
notedi KIF & Wg2NJ] SNE ySSR G2 0SS OfSIFNI GKFEG GKSANI 2NBI )
a0F FF2ZINR dzLIQ @

Organisational culturenay also reflectdifferences between particular professiomsfor example, health
professionals and sodiavork professionals. Research suggetat health professionals, working within a
medical modeland focused on the individual patienare more likely to prioritise protecting patient
confidentiality and less likely to focus on the need to share informationaBaork professionalswvorking

within a model that is concerned with a wider group including families and the commargtyore receptive

to the need to share informatioff. Munro has specifically canvassed some of the communication issues in
professiond OKAf R LINRP(GSOGAZ2Y ySGg2Nla FyR F2dzyR GKI
O2YLISGAGAZ2Y FT2NJ NBaz2dz2NODSax RAFFSNAYI LINA2NRGASES
SELISNIA&SQ | &oteSpiofessibraperfspedtiveftiza i 2

17 al iKSg YSStSe F®NILY FENMIANIRdEY X KANRKA Yy 3IY /&S { (GdzRA ¢
Centre University of NSW, April 2015) 2.

18 Huxton and Jovian Smallelrust, Transparency and Transformation: Developing a Mgkincy Information
Sharing Culture When Working with Fées, Centre of Excellence for Information Shar{&§ June 2015)
<http://informationsharing.org.uk/trusttransparencyandtransformationdevelopinga-multi-agency
information-sharingculture-whenworkingwith-families/>.

19 Ibid 221.

20 I SNDSNI ! {AYAWNYIVFTRAARXWR YA AGNF GA DS thikHs)Réddé&rini A 2 y Q
BureaucracyThe Free Press, 1952) 185, 190.

21 Ibid 191.

22 Barnardos AustraliaSubmission No 1 to Royal Commission into Institutional Responses to Child Sexual Abuse

Issues Paper 3: Child Safe Organisatibh®©ctober 2013

23 SueR OKI NRaz2y I yR { Ka§ebof InformatidnkShayirg i Herlthyarid Social Care Services: The
w2fS 2F t NRTSaa A Brifish Journatief SocaNBogk7, 6621 nc U o C

24 9Af SSY adzyNRPz W2KIG ¢22fa R2 ¢S bSSR (ChidAbseNE S L RS
Review374, 383.
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http://informationsharing.org.uk/trust-transparency-and-transformation-developing-a-multi-agency-information-sharing-culture-when-working-with-families/

The ALRGand the NSW Law Reform Commissibi$WLRGh their joint 2010 report, Family Violence a
National Legal Resporfsgand theWood Report® also considered the cultural barriers to information sharing
among public sector agencies and private sector organisations.

While these insights are significant, it is also important to ensure thatethislative and policy frameworks

for sharing inform#on about institutional child sexual abusge notthemselves barriers to information
sharingq and that is the focus of this reportt is possible to design legislative frameworks that support
appropriate and timely information sharing. They must becknd they must be well understoodowever,
according to he SPRC Reportimely and appropriate information sharing is more likely with effective
leadership and management; trust between organisations; guidance to clarify when and how to share
information; effective procedures for seeking consent to share information; andaptive, rather than
reactive, information sharingy

Commonwealth legislation

Thisreport does not consider Commonwealth legislation in detail, except foPthecy Act 1988Cth),which
directly regulates the sharing of personal informattmnand withprivate sectomorganisationsuch agrivate
schoolsand institutions providin@OHCThereport focuses orinformation collectedg and therefore shared,
or not sharedc by those working with, and providing services to, children directihich primarily occurs
under legislative frameworks established at state and territory ldvalsofocuses ora number of kegervice
sectorswhere child protectionis relevantin a range of cotexts, includingOOHCearly childhood services
schoolsand juvenile justice.

It is possible that information about child sexual abuse may be collected in specific contexts at the federal
level¢ for example, during proceedings in the Family Court aliscussions with Centrelink staff about child
support or social security benefit$he issue of sharingpformation about children at riskn areas regulated

by CommonwealtHegislationwas consideredn detailby the ALRGind theNSWLR@ two reports deding

with family violence.The Family Violence; A National Legal Respordeeport includesa chapter on
information sharinghat notes the importance onintegrated responsenddeals in detail with the issues
associated with informatiosharing between théederalFamily Court andtate and territorychild protection
agenciesbetween the Family Court and state and territory couasd between public sector agencies at the
Commonwealth, state and territory level and private sector oigaions?°

In 2011, the ALRCpublished its report,Family Violence and Commonwealth Lagvdmproving Legal
Framework®, which considered Commonwealth legislation in areas such as social security, income
management, child support and family assistance, eyplent law, superannuation, migration and privacy
andtouched oninformation sharingAnotherreport, Information Sharing in Faily Law and Child Protection

25

26

27

28

29
30

Australian Law Reform Commission and NSW Law Reform Comniissiaily, Violence a National Response
Report No 1142010) [30.186[30.237].

New South Wales, Special Commission of Inquiry into Child Protection Services iR&®W2008) vol 3
[24.108L[24.113].

aliiKSg YSStSe S FtX WhLILRNIdzy AGASaE F2NI LYF2NNI GA2
Centre Univesity of NSW, April 2015)8.

Australian Law Reform Commission and NSW Law Reform Commitgsialy, Violence A National Legal
ResponsegReport No 114 (2010).

Ibid ch 30.

Australian Law Reform Commissiéiamily Violence and Commonwealth Lawsproving Legal Frameworks
Report No 117 (2011).



¢ Enhancing Collaboratigprepared by Professor Richard Chisholm AMtierRoyal Commissipaddresses
the sharing of information with the Family Court in the child protection context.

Finally the Information Sharing Protocol Between the Commonwealth and Child Protection Agemses
facilitate investigations and assessments of vulnerableasrésk children in Australia to promote their care,
safety, welfare, wellbeing and health. Three Commonwealth ageoigesntrelink, Medicare and the Child
Supmwrt Agencyq as well as all state and territory child protection agencies are currently padiese
protocol. A review of the protocol was undertaken in 261.1.

31 Allen Consulting Group 201Rgeport to the Department of Families, Housing, Community Services and
Indigenous AffairOperational Review of the Information Sharing Protocol between the Commonwealth and
Child Protection Agencigsugust 2011
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2. International legalrbmework

Australia is a partyo a range of international legal instruments directly relevant to the subject ofrépert.
These include thénternational Covenanon Civil and Political Righ({CCPR3, which protects the right to
privacy, and theUnited NationsConvention on the Rights of the Ch{ldRC}® Australiais boundin
international law to comply with th@rovisionsof these international instrumentand to implement them in
Australian law and practicelhus, they provide a framework for developing Australian law and padficy.
general terms,nternational instrumentsio not become a part oAustralian law until they aranplemented
through legislation.** Evenbefore this howeverthey maybe used tohelp interpret domestic law including
develogng common law®

In the case of the right to privacy set out in the ICCPR, this has been partially incorporated into Australian law
at Commonwealth, state arterritory level through a range of legislation including privang health privacy
legislation. Privacy legislation in Australia regulates the collection, use and disclosure of personal information
and is, therefore, of direct relevance to the sharingnéérmation about child sexual abuse. Privaog &ealth

privacy legislation ardiscussed in detaiih section 4.3.

In the case of theaCRC, someéghts set out in thatinstrument have also been directly incorporated into
Australian law at Commonwealth,agé and territory level through a range of legislatioeluding provisions

that expressly recognisthe W6 Sa i Ay (i SNB & Giple st but inAtisle 3K ar exBriple, LIBA y O
Education and Care Servitéational Lawprovides that one of the guidg principles of the national education
YR OFNB aSNIAOSA ljdza tAdGe FNFYS@g2N] Aa GKPFG WGKS

The issue for those professionalto need toshareinformation about institutional child sexuabuse ighat
frequentlythere istension between the right to privacy and thights of children, including thieest interests
of the child principle. The right to paeyis not absolute, however, and it is possible to resolve the tension in
particular legislatie and policy contextsin relation to sharing information about child sexual abuse in
institutional contextsit is important toconsideithat all children have the human right to physical and personal

32 International Covenant on Civil and Political Rigbfsened for signature 16 December 1966, 999 UNTS 171
(entered into force 23March 1976).

33 United Nations Convention on the Rights of the Cbipened for signature 20 November 1989, 1577 UNTS 3
(entered into force 2 September 1990).

34 New South Wales v Commonweg|i975) 135 CLR 33Rpowarta v Bjelkéetersern(1982) 153 CLR &6
Dietrich v The Queg1992) 177 (CLR) 292.

35 Mabo v Queensland (No @)992) 175 CLR 1.

36 These include, for exampl€hildren and Young People Act 2Q08&T) s 851, which provides that the Minister
or director-general may give someone protected information about a child if it is in the best interests of the
child; Care and Protection of Children ABIT) s 10, which provides that when a decision invgharchild is
made, the best interests of the child are the paramount conc@ijd Protection Act 199®)Id) s 5A, which
provides that the main principle for administering the Act is that the safety, wellbeing and best interests of a
child are paramountChildren, Young Persons and Their Families Act (23] s 8, which provides that in any
exercise of powers under the Act in relation to a chiltek best interests of the child must be the paramount
considerationCommission for Children and Young Pe8pt2012Vic) s 8, which provides that the Commission
must perform their functions for the purpose of promoting the best interests of the child; an€tilelren and
Community Services Act 2004A) s 8, which sets out how to determine the best interedtdhe child for the
purposes of the Act.

37 Education and Care Services National Law Act @i, sch, s 3(3)(a).
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integrity and protection from all forms of violencicluding sexual abugé and that it is possible to share
information about child sexual abuse in institutional contekisways that are consistent with the right to
privacy.

2.1 International Covenant on Civil and Political Rights: The
right to privacy

The rightto privacy is set out ifrticle 17 of the ICCPR, which provides as follows:

1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or
correspondence, nor to unlawful attacks on his honour and reputation

2. Everyone has the right to the protection of the law against such interference or attacks.

The critical terrs, for the purposes of this report NB  Wdzy f | BB #z6i R NF Saviey i Sot NA 3 K
absolute and a Statmay interfere withprivacyc for example, by sharing personal information about a child

victim or survivor of sexual abuser a potentialperpetratorof child sexual abusewhere the interference is

bothf I ¢ T dzf | Yy R AfhiérferdricéldillbelladfuNBhe itterfereads basedn the lawg that is, if

the sharing is authosed or required by law andpecifiesth detail the precise circumstances in which such
AYGSNFSNEYyOS ¥1& 0SS LISNN¥AGGSRQO®

'y AYGSNFSNBYOS gadrhitrsryQf INGWHINBO & 29/A foff Sy Al aiK SYThHe NI A Oc
United Nations Human Rights Committee, which administers the ICCPR, recognisesithat £ LIS N& 2 y &
d20ASGex GKS LINRBUGSOGA2y*LYT 2INNRSHU @& 1 FHhaywdéddesdtly NIo tt &
privacy musb Sprofbrtional to the end sought and be necessary in the circumstances of any giv€#fbase

The ALRC notéd its report,For Your Information: Australian Privacy Law and Pradhie¢

This clearly envisages a balargiof interests and, in particular, a balancing of public interests. The other
human rights that must be balaad with the right to privacy.. are many and varied. It is not only the right to
freedom of exprssion that must be considered butmerous otherights including the right to liberty and
aSOdzNRGe 2F GKS LISNE2YX YR GKS NRAIKG 2F SOSNE OK;
Fad F YAY2NE 2y (GKS LI NI 2F KAa FlLYAfes az20AaASdae |y

Australian privacy law and polibgs also been developed within the framework provided by the Organisation
for Economic Goperation and DevelopmerffOECDEuuidelines for the Protection of Privacy and Transborder

38 United Nations Convention on the Rights of the Cbipgned for signature 20 November 1989, 1577 UNTS 3
(entered into force 2 Septembdr990) art 19.

39 United NationsHuman Rights Committe§eneral Comment No 16: Article 17: The Right to Respect of Privacy,
Family, Home and Correspondence and Protection of Honour and Repud&imhsess, UN Doc
CCPR/C/GC/16 (8 April 1988) [8].

40 Ibid [4].

41 Ibid [7].

42 UnitedHuman Rights Committe®jews: Communication No 488/19%5th sess, UN Doc
I/t WK/ KPpNKS5KNYYKM@PDPHE DDYWS ya I RO KdzamtNinfor oy do 8 o W

43 Australian Law Reform Commissi&or Your Information: Australian Privacy Law aratfce, Report No 108
(2008) [5.125]. Footnotes omitted. Quote is from art 9 of the ICCPR.
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Flows of Personal Dat®ECD Guideling¥ TheOECD Guidelin@gere updated in 2018 but the revision left
intact the eight core principles dealing with the handling of personal information that provided the basis for
the various sets of privacy principles set out in Commonwealth, state and territory privacy legidrar
example, he OECD Guidelingsovide that individuals should be made aware of the purposes for which their
personal information is collectednd that the information should only be used or disclosed for those purposes
except with the consent ofhie individual or as authased by law*® The OECD Guidelinesso require that
personal information should be protected by reasonable security safeguards against loss or usadthori
access and that individuals should have the right to know that institatlowid personal information about
them and the right to ensure that the information is complete and corféct.

As with Article 17 of the ICCPR, these principles provide a framework for the appropriate handling of
information. They are not intended to preveappropriate use and disclosure. Indeed, BECD Guidelines
gSNE RS@OSt2LISR (G2 LINRY23GS WNBALISOG T2N) LINAGI 08 |
LISNE2Y Il f RIGIH | ONRPaad 02NRSNEQO®

This makes clear thatyhile effective measures must beken to ensure that information is appropriately
handled this does not mean the informatiosamot be shaed in appropriate circumstances. Those
circumstancesvill include when the rights of childrenincluding their right to be protected from child>agal
abusec require protection

2.2 Convention on the Rights of the Chilbde best interests
principle

Australia is also a parto the United Nations Convention on the Rights of the GGIRIC)A number of articles
of the CR@re directly relevant to the sharing of informatiam relation to institutional child sexual abuse.
Article 3 of the CRC provides as follows:

1. In all actions concerning children, whether undertaken by public or private social welfare institutioss, court
of law, administrative authorities or legislative bodiéise best interests of the child shall be a primary
consideration[emphasis added].

2. States Parties undertake to ensure the child such protection and care as is necessary for his drdiag,well
taking into account the rights and duties of his or her parents, legal guardians, or other individuals legally
responsible for him or her, and, to this end, shall take all appropriate legislative and administrative measures.

3. States Parties shall ensuhat the institutions, services and facilities responsible for the care or protection
of children shall conform with the standards established by competent authorities, particularly in the areas of
safety, health, in the number and suitability of thetmff, as well as competent supervision.

44 Organisation for Economic @peration and DevelopmenGuidelines Governing the Protection of Privacy and
Transborder Flows of Personal D28 September 1980).
45 Organisation for Economic @peration and DevelopmenRecommendation Concerning Guidelines Governing

the Protection of Privacy and Transborder Flows of Personal(Dhtauly 2013).
46 Ibid [9], [10].
47 Ibid [11], [13].
48 Organisation for Econom{€ooperation and Development, The OECD Privacy Framework (2013), Forward, 3.
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Article 19 of the CRC provides:

1. States Parties shall take all appropriate legislative, administrative, social and educational measures to
protect the child from all forms of physical or mental violence, iuabuse, neglect or negligent treatment,
maltreatment or exploitationincluding sexual abusewhile in the care of parent(s), legal guardian(s) or any
other person who has the care of the cli@thphasis added]

2. Such protective measures should, agappate, include effective procedures for the establishment of social
programmes to provide necessary support for the child and for those who have the care of the child, as well as
for other forms oprevention and for identification, reporting, referrainvestigation, treatment and follow

up of instances of child maltreatmendescribed heretofore, and, as appropriate, for judicial involvement
[emphasis added]

Article 16provides that:

1. No child shall be subjected to arbitrary or unlawful interferewith his or her privacy, family, or
correspondence, nor to unlawful attacks on his or her honour and reputation.

2. The child has the right to the protection of the law against such interference or attacks.
And finally Article 34 provides as follows:

States Parties undertake to protect the child from all formseatial exploitation and sexual abus€or these
purposes, States Parties shall in particular take all appropriate national, bilateral and multilateral measures to
prevent:

(a) The inducemerntr coercion of a child to engage in any unlawful sexual activity;
(b) The exploitative use of children in prostitution or other unlawful sexual practices;
(c) The exploitative use of children in pornographic performances and materials.

It is clear from thee provisions thaGtates parties have an obligation to protect children fraat forms of
violence including sexual abusé&tates parties mustalso ensure that the best interests of children ase
primary consideratiomi all actions concerning childrgncluding decisionmaking by public and private social
welfare institutions and in developinglevantlegislation and policy. This is a firm basis on which to develop
information sharing law and policy that prioritises the prevention, detection and mespdo child sexual
abuse in institutions.

There is a need to ensure that these laws also provide appropriate protection for the right to gdwvaogh
children and adultsPrivacy law and poliayonsistent withArticle 17 of the ICCP&nd Article 16 ofthe CRC
will not prevent the sharing of information where it'#&asonable in the circumstanc@she lawsregulating
such information sharinghay be justified on the basis that they arecessary to achieve the legitimate goal
set out inArticle 34 ofthe CR®f preventing, detecting and responding to child sexual ab8seh lawsnust
also beproportional, so they should not go filner than necessary to achieve the gddbwever, itis evident
that the ICCPR and the CRC provide aifitarnational le@l foundation on which to build law and policy that
ensures information relating to child sexual abuse in institutions is shar@timely wayith those who need
to know.

The tension between the right to privacy and the rights of the child may arigel@tion to children
themselves. In a submission to the Royal Commission, the Queensland Commission for Children and Young
People and Child Guardian noted that children, as well as adults, have a right to privacy. While suggesting that
children should beansulted about the release of their personal information, where possible, the Commission
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In developing legislation and policy that finds an appropriate balance between these various rights,
governments andegislatues should ensure that, to the extent possible, their intentions are clear and
transparent. This igarticularly important in the area of balancing rightwhich are, by their nature

WAYRSGSNNAYI 683 KAIKE 8

02 vy i S E (i FACkritylisyfuRialsh trt @ Gsiorti (1 2 |

makers, including courts, can interpret and apply legislatiith confidence,in accoré@ncewith established

principles of statutory interpretatont KSa S Ay Of dzRS

GKFG WgKS

NE fS3ratld

in contemplation of, the assumption of international obligations under a treatiynt@rnational convention,

Ay OFasSa 2F |YoAaddzade | O2dzNI
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unless such an intemth is clearly manifested by unmistakable and unambiguous langkagée first

principle means that, where legislation regulating the sharing of information is ambiguous, coayts
consider to what extent the laws are necessary to achieve a legitimate gda y RI2 NILIN2 Y | £ Q Ay |
with the relevant articles of the ICCPR and the QRE second is the principle of legalitvhichencourags
legislatures to direct their attention to the rights and freedoms in question and to make their intention clea
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Queensland Commission for Children and Young People and Child Guardian, Submission No 17 to Royal
Commission into Institutional Responses to Child Sexual Alsssees Paper &hild Safe Organisations

October 201337.
5y aSF3aKSNE W¢KS t NAYyOALX S
Law Reviewt13, 415.
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See for examplePlaintiff S157/2002 v Commonwealfp003) 211 CLR 476, 492.
Ibid. In addition, the High Court has made clear that the common law, for example the tort of negligence,
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responsibility of conducting investigations, or exercising powers, in the public interest, or in the interests of a
specified class of persons, the law would not ordinarily sttiifeem to a duty to have regard to the interests
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Moody; Thompson v Conn¢2001) 207 CLR 562, 576, 582].
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3. International resources

3.1 Introduction

Although this report is primarily focused on the legislative &gy policy and operationalframeworks for
sharing information about institutional child sexual abuse in Australia, the resdarcthe report was
informed bya range ofarticles,reportsand other resourceselevant tothe regulation ofinformation sharing
Below is a briefliscussionof somehighly relevantand more recentreports and researchn relation to
comparable overseas jurisdictionsatiprovide seful insights into informatiosharingregulatoryframeworks.

This section deals with four overseas jurisdictions: the United Kingdom, the United States, Canada and New

Zealand. These jurisdictions were selected because they are all commgurikdictions with comparable
legislative and policy frameworks in relation to child protectiand because they are either federal systems
or included in some of thaliscussion olinformation sharing arrangements in this repofor examplegross
jurisdictional teacher registration recognition arrangementsich include New Zealaradte discussed

3.2 United Kingdom

As there are anumber of higlINR FAf S LJdzoft AO AYyljdzZANASE Ayid2 OKAfR
become a moral and poliatimperative across England and Wales for improving the welfare and protection
of children?

In England and Walegrimary responsibility for safeguarding and promoting the welfare of children falls to
localareaauthorities. TheChildren Act 2004UK) povides that there must be a Local Safeguarding Children
Board(LSCB) for every local authority amad that each LSCB should includpresentatives from council,

police, juvenile justice, healtindeducation as well agwo lay members representing the community. LSCBs

are responsible for developing local policy and procedures for safeguarding and promoting the welfare of

childrer?, supporting information sharing amongnd betweenagenciesand organisationsand addresimg
barriers to information sharingtheycanalsorequire a person to comply with a request for informatirin
Scotland, there are Child Protection Committees, which play a similai®role.

A 2015 United Kingdom (UKgovernmentpolicy document Information Sharing: Advice for Practitioners
Providing Safeguarding Services to Children, Young People, Parents anfUBardormation Sharing Advice
acknowledges that poor or neexistent information sharing regatedly emerges as an issue in Serious Case
Reviews carried out following the death of, or serious injury to, a child. WKénformation Sharing Advice

setsoutd SPSyY WI2f RSy NHzZ ST emembadig dhit privdcylahislatighTishotditenddd2 y

53 YSttAS ¢K2-dgei2informayv dAf NIAOGA OSa Ay [/ KAf RNByQa { SNBAOS

t NEFSaaAaz2ylta vdzSad TailNandRailySazaltWdgIA OG dzNBEQ O0HAamMo 0

54 UK GovernmentWorking Together to Safeguard Children: A Guide to-gency Working to Safeguaraha
Promote the Welfare of Childr¢B015) 68.

55 Ibid 71.

56 Scottish GovernmenBDelivering Child Protectiqd October 2013)
<http://www.gov.scot/Topics/People/YounBeople/protecting/chileprotection/delivery.

57 United Kingdom Governmenipformation Sharing: Advice for Praadners Providing Safeguarding Services to
Children, Young People, Parents and C4&&s5) 4.
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to be a barrier to information sharing, bud provide a framework to ensure thahformation is shared
appropriately; to be open with individuals about why information is collected and with whom it will be shared
and, where possible, to seek their consent to do so; remembering that it is possilsleateinformation
without consent if there is goodeason to do so, such as a risk to gafetyof a child or young persgmand
ensuring that information sharing is necessary, proportionate, relevant, adequate, accurate, timely and
secure3®

The approach adopted in tHeK Information Sharingdvice was based in part on t28@11Munro Review of
Child Protection Final Rep@unro Review, whichrecommendeda childcentred gproach with less central
prescription and more trust and reliance péaton frontline practitioners’® The UK Information Sharing
Advicesuggests that frontine practtioners are best placed to exercise their professional judgement about
when to share information with colleagues and acragencies to keep children safenotes the importance

of being able to share with other agencies and tipaity service providers and that this requires a culture of
appropriate information sharingupported by multiagency training?

TheMunro Reviewalso canvassecvidence that multagency teamswhich might be collocategyrovided
more efficient information sharing arrangemerpsrtly because they contribute t#6 dzA f RAy 3 NBf |
GNHzad FyR dzyRSNEGIYRAY3 0SG6SSy 3ISYyOASEaATAY 2NRSN]

A 2015 Centre of Excellence for Information Sharing regtates that:

Concerns about information sharing are often based on professional codes of ethics/confidentiality, ways of
G2NJ Ay3 owOdzZ GdzNI £ y2NNXaQUL I 0 tésysiemyand réséces sdaffdllidgS T NP
supporting offacilitating information sharing, such as legislation or information syst&ms.

The report goes on to discuss the importance of agency culture to information sharing asdhadigecause

culture and context are important factard G A a WKAIKE & dzyt A1Ste ddKFdG | a2
2NJ LINEOSRAZNI £ | LILINEBF OK (2 AYT2NNI GRByWPReKE NAy 3 A&

In a 2001 PhD thesikteragencyCoordination and Collaboration in the Management of Child Sexual Abuse in
Australia and Englandnne Margaref | ¢ NEy OS y2(iSR (KIi WikKS SEOKIy3S
in the literature, as well as in practice, to be of paramount importamcthé management of child sexual

I 6 dAo@ever, &S | f a2 y20SR GKIFG W2NAHIFIyAaliAz2ya R2 y2i
YSNBt & o0& o0SAy 3 %SHeryesehrchImierling thk Reeddd® €edr policies about access to
confidential information and the importance of trust and confidence between the professionals working in
different agencies. Importantly, she also highlighted the need for each agency to have a clearly stated

58 Ibid.

59 9Af SSY adzyNRPI We¢KS adzyNE wS @A Sg 2Fi NXKR {{Re & (INRYIB Qaliwvi 2Ly
Department of Education, 2011) 5.

60 United Kingdom Governmenipformation Sharing: Advice for Practitioners Providing Safeguarding Services to
Children, Young People, Parents and C4g&%5) 7.

61 9Af SSYy adzyNPI W¢KS adzy NE wSOASa 2yFi NBR f{Re & INRYIE Qolivi 2Ly
Department ofEducation, 2011) 82.

62 Rob Wilson and Andrew Grdpformation Sharing: Easy to Say, Harder to Do \&elhtre for Excellence for
Information Sharing, 2015) 7.

63 Ibid 8. This report includes an extensive bibliography of resources on information sharing.

64 Anne Margaret Lawrencénteragency Coordination and Collaboration in the Management of Child Sexual
Abuse in Australia and EnglafhD Thesis, University of Plymouth, 2001) 234.

65 Anne Margaret Lawrencénteragency Coordination and Collaboration in Management of Child Sexual

Abuse in Australia and EnglahD Thesis, University of Plymouth, 2001) 233.
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objective regarding the purpose of the exchange obiinfation and the importance of common shared
202S0O0GA2Sa I ONr&aa F3ASyOASad LT 2yS | 3wOweltaic o2 6 2SO
adults, it will be more difficult to come to an agreed policy basis for the exchange of inforrftion.

Bellamyetay2 1S G KIF G YdzOK F @FAflFofS 3IdzARFYOS 2y AYyT2NY
f SALETAAGAO GSNXYaAQTX o6dzi GKIG 2dzRISYSyda I ebgame 6 KS)
basis®’ The authors analysfndings from a mjr study of informationsharing and confidentiality practices

in multi-agency arrangements in an attempt to identifictors that increase confidence arak a resultthe

volume and consistency of information sharing. The article notes that strengthfmimgl regulatory regimes

for information sharing and the protection of confidentiality has mdwhelpful but that there are clear limits

to the role of formal regulation in achieving the policy gd&le research concludes that it is also important to
AYONBIFa&aS GKS tS@St 2F a20Alft AyaGSaINIGAz2zy Ay GKS A
relationships among managers, by engaging in mentoring and training, and by working together on such
products as informatiord K ' NJ&A y 3 %4 PNBelee RS f A 2P K2 NBR Ol dziAz2zy GKIF G Wi
inhibited, to significant but varying degrees, by deep, and possibly unresolvable, differences in the aims and
@ ftdzSa 2F #2YS 3ISyoOoArsSaqQo

3.3 United States

In the United States (US)rimary responsibility fodeliveringservices relating to thevelfare of children rests

with the statesand each state has its own legal and administrative structures and programs that address the
needs of children and their familiesottever, thefederal government plays a roléhrough funding programs
anddevelopindegislative initiativesand states must comply with specific federal requirements and guidelines
to be eligible for funding under certain prograris.

The primary responsibility for implemeang federal child legislatioand policy such as theChild Abuse
Prevention and Treatment ACCAPTA}, rSaiia ¢ A (K (KS withkihe RdwdBhigt@tion andzNB |
Children, Youth and Families in the Department of Health and Human Services. The QRildren dzNB | dz 4 3
with state and local agencies to develop programs that focus on preventing child abuse and Wibkret.

child sexual abuse ociin an institutional contextaw enforcement agencies have primary responsibifity.

The US Department of Higa and Human Services, the Administration for Children and Families and the
| KAt RNByYy Qa . dovi Wadfary InforghationAGAtewlayvhich includes a list of resources on
information sharing among institutions that serve children, youth and fasfii@hese resources address

66 Ibid 235.

67 [ .SttlyYye SG [t WLYT2NXIFGAZ2Y { KINRARYy I FSHYROE 22y AN RS
(2008) 86(3)Public Administratio37, 738.

68 Ibid, 757.

69 Ibid.

70 /| KAf RNBy Qa . dzNBI dzz 5 SLJI NI Y S yMajorFaderal Belgi§lafida CongeRediwiay Iy {
Child Protection, Child Welfare, and Adopt{a612) 1.

71 Child Abuse Prevention and Treatment #420SC 5101

72 /| KAt RNBYy Qa . dzNBI dzz 5 S LI NIi Y S yHow tBeFChild Svelfard SystémyWRrkd dzY | Yy {
(2013) 2.

73 Department of Health and Human Servi¢eS) Administration for Children and Familiegg & ( KS / KA f RNB
Bureau,Child Welfare Information Gateway: Information Shaying
<https://www.childwelfare.gov/topics/management/infeystems/infesharings.
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issuesthat are not considered in detail in this repostich as the technical challenges presented larisly
electronic dataacross agencies and across jurisdicticestablishing shared databases and systems; and
linkage ofsuch data. These resources niayof nterest if further work on these issues is conducted.

One resource that is more directly on poigtthe US Department of Justi@e&uidelines for Juvenile
Information Sharing; provides researchbased standards and medds to achieve appropriate information
sharing across institutions and jurisdictions at federal, state and local level. The Guidelines hajgbst
first step toeffective crossnstitutional and crosgurisdictional information sharing is to estalblimformation
AKI NA Y3 WOrdpdnsinte2idtldévalapifod nplemeny and maintaining informatiorsharing
arrangements* Such collaboratives shouléhclude representatives from each relevant agency and
organisation in each relevant jurisdictiorhe have authority to make decisions on behalf of their agency or
organisation. The Guidelines recommend invohéhgdren youth and their families in theollaborativeas
they will be able to provide input on navigating between systems and institytiamsre information is falling
into gaps and where information is flowing effectivéiylhe Guidelines also recommend that privacy impact
assessments are undertaken to ensure that all privacy issues have been identified and ad@ressed.

The Guidelines sugge#itat crossagency and crossirisdictional training islsoimportant because although
individuals may work closely with other agencies and organisations, they are unlikely to have a deep
dzy RSNRGFYRAY3I 2F (KS 20KSNDa fS3lFt 7 TRIGH&inesNbE L2
suggest that agencies dnorganisations should appoint erson of influenc@within the institution to
champion information sharir§ and consider the importance & shared vision, goals and objectives to
underpin effective information sharing.

In terms of the legal and policframework, the Guidelines suggest that agreementam@moranda of
understanding are put in place to ensure that information is only disclosed with consent or based on legal
authority; that agencies and organisations should not, without good cause, refueclose information; that
agencies and organisations only access information as permitted by legal authority; that they agree to use
information only where necessary to achieve the agreed purpose and to support defined activities; and that
information should only be ralisclosed in the same circumstané@©ne important suggestion is the use of

a mmmon consent formfor use when information isitially collected, to ensure thandividuals are provided

with all the information they need to understanghy information is collected and how it will be used and
disclosed and thatagencies and organisations amorking from the same foundation and on the same
assumption$?

It is also possible in the United States to undertakéndormation Sharing Certdate Progranat Georgetown

' YADGSNERAGE QA aO/ 2dzNIi plogr&n2if dime@ & agendidstard@rganigationgOserding ¢ K
children and youth known to multiple systerg$or example, child protection, juvenile justice, education, and
health ¢ to assis$ them in deaing with informationsharing challenges, while respecting laws and policies that

74 Department of Justic@US) Guidelines for Juvenile Information Shari2g06) 5.

75 Ibid.
76 Ibid 11.
77 Ibid 6.
78 Ibid 5.
79 Ibid 11.
80 Ibid 13.
81 Ibid 14.
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protect privacy and other right& This is, perhaps, an indication of the level of complexity associated with
these issuef a federal system.

A 2012 surve of legislation in all stateend territoriess ONR &a (G KS ! yAGSR { (ICio&a 0@
Reporting Among Responders to Child Abuse and Negteetl that specific models of information sharing

vary widely from state to state but that typidéy information is shared among social serviegencies, law
SYF2NOSYSyid RSLI NI YSyiila26istytes, cadekBniiofiOypzéx@aNsbu@st & Ergsgd OS a ¢
reported to law enforcement agencies. In 16 states, child protection and law enfortexgenciesnustshare
information in order to minimise the number of times individual children are interviewed. Seven states require
information sharing among multidisciplinary teams that conduct assessments and provide services to
families® This surveyndicates the level of fragmentation that may occur across a federal system.

3.4Canada

In Canada, child protection is primarily the responsibitifythe provincial and territorial governments.
Babington in a 2009 reportoted that:

There is n@verarching Canadian national policy framework, nor is there national legislation relating to child
protection. Traditionally, the Canadian Government has been reluctant to intervene with Provincial/Territorial
Governments in the handling of child proteatimatters

It was beyond the resources of this ot to examine the informatiosharing arrangements eachCanadian
province and territory, butt is interesting to note that each has its own legislative framework, institutional
structures and policendthat they are more diverse than those in the Australian states and territories:

In most provinces and territories, child protection is the responsibility of a government department with local
offices that deal exclusively with child welfare matters Quebec, however, child protection services are
provided through regionalized Youth Centres that also provide family counselling, services for families with
custody disputes and services to young offenden. hy i NA 2> OKAf RNBlymasedrodh R & 2
profit organizations; they are subject to provincial regulation and funding, but have a significant degree of
operating autonomyX Relatively recently a number of Aboriginal communities across the country have
established Aboriginal child gextion agencies, a process known as devolution.

There have been calls for greater action at the national leMéanad2 y G KS ol aAa GKF 4G WLIN
pertaining to sexual exploitation issues are inconsistently available across the countoftandack the
YSIya G2 O22NRAYFGS STF2NI & 2N BA @poft BiEtk Cahadiarg NI | (i
Parliamentary{ G F YRAY 3 { Syl G4S [/ 2YYAGGSS 2y 1dzvlty wA3akKGa
countries demonstrates that a coordinateand resourced national system is far more effective than purely

82 Centre for Juvenile Justice Refqimformation Sharing Certificate Progra@eorgetown University 2014
<http://cjjr.georgetown.edu/events/informationsharingcertificateprogram/>.

83 /| KAt RNBy Qa . dzNBI dzz 5 S LI NIes(SSjdiossReportingAmbrig RespoydBrs tb dzY Iy {
Child Abuse and Neglg@013) 1.

84 Ibid 2.

85 Brian BabingtonAn Examination of Muliurisdictional Child Protection Systems in the UK, Ireland, Canada
and the USA2009)13.

86 Nicholas Bala and Kate Kehoep® for the Department of Justice (C&pncurrent Legal Proceedings in

Cases of Family Violence: the Child Protection Perspei:tive
87 Standing Senate Committee on Human Rights, Parliament of Cantael&exual Exploitation of Children in
Canada: The Nl for National Actiorf2011) 35.
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encountered by service providevshere children move from one jurisdiction to anotherdarin particular,

where Aboriginal children move on and off reserve. Importantly, the report noted that a national approach
would assist to ensure that Canada was meeting its international obligd&fions.

However, here isa level of national coordination @nnformation sharing in the law enforcement sector. The
Canadian Police Centre for Missing and Exploited Children submitted that:

A cornerstone of successful service delivery at the national centre is communication. Prior to the national
strategy, much othe work of police was done in isolation. The majority of ouestigations are mukHi
jurisdidional in nature. The ffender and/or the victim may not even live in the same community, town or
country®®

In addition, the Royal Canadian Mounted Police NeticChild Exploitation Coordination Centre functions as
the point of contact for investigations related to the exploitation of children on the internet in Catiada.

In 2013, the Canadian Government announced reforms to the National Sex Offender Regatdtioimto sex
offenders travelling overseas and the ediabment of a national, publig accessible database of highkk
child sex offenders who are already subject to public notification by the provinces and terrffofiesHigh
Risk Child Se@ffenderDatabase Actvas passed in Jur2015 but at the date of this reportis not yet in
force®

3.5 New Zealand

In New Zealand, the Child, Youth and Family agency has primary responsibility for both child protection and
juvenile justice. The New Zeath GovernmentWhite Paper for Vulnerable Childrenoposed a range of
A0NF 0S3IASa G2 SyadaNB (GKFG GAGEFT Ay TF2N¥YIEGA2Y R2Sa

¢tKS / KAfRNByQa ! OliAz2y t f | whitehphpdr aipdiiesForiBeRdevelghmeniS a LJ2
of a new Vulnerable Kids Information System, which is an electronic system to record and manage concerns
about vulnerable children. Practitioners from a range of government agencies andjavennment
organisations and service providers will have accesbd system in which they will record their interactions

with children and their families; share specific information about the child and their family; develop Child
Action Plans for delivery of services; and report on results.sysiemwas © be piloted in Hamilton from

1 September 2015 and then rolled out nationafyl his approach was adopted despite some evidence in the
literature that centralised electronic collection of information may not improve practice and outccemnes

88 Ibid 36.

89 Ibid 38.

90 Ibid 38¢39.

91 Royal Canadian Mounted Polidégational Child Exploitation Coordination Cer(26 November 2013)
<http://www.rcmp-grc.gc.ca/ncecencee/aboutausujeteng.htne.

92 Canadian Governmengtrengthening Measures Against Child ExploitafidhSeptember 2013)
<http://pm.gc.ca/eng/node/33953.

93 High Risk Childe® Offender Database A&C 2015, ¢ 23, s 29.

94 New Zealand Governmentyhite Paper for Vulnerable Childrg@012)vol I, 9.

95 New Zealand Governmernit, KA f RNBy Qa ! OGAz2y tflyY ¢KS +dzf ySNIo6fS Y
(2012).
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that the problems lie elewherecg for example, in collecting, understanding and effectively communicating
relevantinformation %

The Vulnerable Kids Information System will also enable the tracking ofisligadults and offenders. This
aspect of the System was developed in @%ge to an inquiry into a convicted sex offender who was employed

as a teacher in a New Zealand schtdlhe person was employed despite police vetting procedures and the
fact that he was subject to an Extended Supervision Order following release fromtidaten the basis that

he was assessed as presenting ongoing risks to chifflienaddition, the New Zealand Government has
committed to the introduction of Child Abuse Prevention Orders for people who are convicted of, or found on
the balance of probabties to have committed, a specified offence against children and are assessed as posing
a risk to childrer?

'YRSNJ GKS / KAt RNByQa ! OlAz2zy tflyX G4KS bSs %SIHflyR
a new contact and triage pointthatgatS N&E | YR dzaSa Ay F2NXI GA2Yy G2 YI 4GOI
services. The New Zealand Government recognises that the new arrangements will give rise to privacy issues.
ThePrivacy Act 1998\ Z) allows for the making of Approved Information Shatiggeements (AISAsInd an

IL{! KIFIa 0SSy RS@GSt2LISR F2NJ 0KS =zdzZ ySNI 6ftS / KAf RNJ
how information is collected, used and disclosed. It has been signed on behalf of the Ministries of social
development, 81 f K> LRt A0S 2dzaGAOST SRdOF A2y yR GKS /

The AISA provides that the safety, welfare and wellbeing of a vulnerable child and their family are paramount
considerations when making decisions to share information withbmu&them; whenever practicable, the
reasons why information should be shared needs to be communicated openly and honestly with vulnerable
children and their family; and information sharing under the AISA must be relevant, necessary and
proportionate to the circumstances and needs of vulnerable children and their family and shall be consistent
with the purposes and scope of the AISAThe information that may be shared under the AISA incltidats
regardingnotifications that a child iatNJ& & { T  hysicalkrirferRaDh#alth that may indicate that the child
KFd 6SSy F0dzaSR 2NJ yS3at SOGSR 2 NJ A dpsychiblogt@vreindtional OK A f
difficulties issues of concern with respect to education; whether a child lagatance abuse problem or a
history of violence; and information about a person who may pose a risk to a child and information about that
risk 102

Parties to the AlSAay share information with the Hub and the Hulay share information with garty for
the purposes set out under the AI$®Informationmayalso be shared withiparties to the AISA but there is

96 .20 |1 dzRa2yx WLYFT2NXIGA2Y {KINAYy3 FyR / KAt RNByQa { SN
(2005) 19(6Yournal of Interprofessional CaB87;9 A f SSy adzyNBR>X W2 KI G ¢22f& R2 ¢
LRSYGAFTAOI GA2Y 2 FChil Kbude RevieB74mSKT {6dzS ntpDy WilnZ WEe KS / KA

t NPGSOGA2Y | yR { 2 OA Jburnél dzSasidl Welfare gh@FKamily 6801 np 0 HT O H O

97 Mel Smith and Judith Aitken, Report to Minister of Education (M&)isterial Inquiry Intothe Employment of a
Convicted Sex Offender in the Education Settdune 2012.

98 New Zealand Governmeniyhite Paper for Vulnerable Childr&012) vol Il, 133.

99 New Zealand Governmernit, KA f RNBy Qa ! OGAz2zy tflyY L RéhgribkeTlildgiaz { dzL
(2012)2.

100 New Zealand Governmeripformation Sharing Agreement for Improving Public Services for Vulnerable
Children Authorised by Part 9A of the Privacy Act 18935 June 2015).

101 Ibid s 6.

102 New Zealand Governmerijfformation $iaring Agreement for Improving Public Services for Vulnerable
Children Authorised by Part 9A of the Privacy Act 189325 June 2015)&1).

103 Ibids7(2).
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no express provision for information to be shared betweqenrties, although this may be authorised or
required under other arrangement§? Therefore, i appears that thesystem established under the AISA will
be centralisedand based on the b, rather than allowing for lateral sharing of information.

The AISA also provides that sharing information under the AISA will not breach relevant privacy and healt
privacy principles; that information must be shared using secure information technology systems; and that
staff are trained to ensure compliance with the terms and conditions of the RISA.

104 Ibid s 10.
105 Ibid ss8, 9.
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4. Confidentiality secrecy and privacy

The preventioranddetection of, and response tanstitutionalchild sexual abuse requires a mafistitutional
and, in somecircumstances, crogsrisdidional responsé® This means that personal information about
victims/survivos and potential perpetrators must be shared between institutions in appropriate
circumstancesHowever, there are also legal duties to protect personal information theate tension for
decision makers who are called on to share informatidhegal duty to protectertainpersonal information
can arise in a number of waysder Australian lawunder common law and in equignd under legislation
This section considers tHaws that protect personal information, that is, laws relating to confidentiality,
secrecy and privac

4.1 Duty of onfidentialityat common law and in equity

An equitable obligatiomf confidencearises where information is, byts nature, confidentialpr information

is communicated in circumstances imgag an obligation of confidence. The obligatimnnot absolute,
however, anddisclosure maybe authorised by, for example, the consent of the person providing the
information, or may be warranted due to it beirig the public interesbr by law.The obligation of confidence
may be imposed expressly by implication and it is possible that the circumstances in which information is
communicatedhemselvedictate that the information is confidentiaf’

Information may cease to be confidential if it is publicly available or widely known, but this maglirge a
person who has an obligation of confidence from the obligation not to reveal the information. Further,
disclosure to a limited number of people may not render therimfation no longer confidential.

An obligation of confidence may also be imposeda third party who comes into possession of confidential
information with knowledge of the initial obligation. Increasingly, the courts recognise that a third person
coming into possession of information that is obviously confidential will be bdun@dn obligation of
confidencelt is important to note that Australian law only recognises a very limited defence of public interest
for the disclosure of confidential information: generally the information must concerlihéguityCor crime
before the disabsure can be defendeas beingn the public interest.

While Australian common law has not as yet recognised at appellate level a tort of invasion of privacy by
disclosure of private information, as has occurred in NZ and the UK, the equitable actibredoh of
confidence effectively performs the role of protecting private information, subject to the constraints of that
action. The current state of the law is discussed in the recent ALRC 8pddus Invasions of Privacy in the
Digital Erat®

A duty to protect confidential information may also aresecommon law where there is an express or implied
contractual duty to protect the information.

106 New South Wales, Special Commission of Inquiry into Child Protection Services iRé&p®W2008) vol 3, ch
24,

107 Seefor example the judgment of Gummow J @orrs Pavey Whiting and Byrne v Collector of Customs,
Victoria(1987) 14 FCA 434.

108 AustralianLaw Reform CommissioBerious Invasions of Privacy in the Digita] Report No 123 (2014) ch 3.
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Information that may be protected by an equitable duty of confideicean express or implied contract
includes commercial or technical informatiogovernment information or, most relevantly for this report,
personal information.An obligationto protect informationis likely to arise for example, where &lient
communicates confidential information toleealth service provideor a social worker.

TheWood Reporinoted that manyworkersinv2 f @SR Ay OK A fbRsuljdbtBolehiCalirdles yr W5 A

O2y@Syiirz2ya 6KAOK INBE RANBOGSRM™i2¢1 NRa YIAY(GFAYyAYy
Professionals working in fis relevant to child protectiorare aware of their obligations of confidence and

may feel conflicted about sharing information that has been provided in confidéeggslation can modify an
equitable or common law duty of confidentiality, or ethical miler conventionsto authorise or require a

person to share information in specific circumstanceewever, i is important that where theselegal
obligations, rules and conventions are lbe modified bylegislationthat the leggislation is clear about the
circumstances in which information casr must be shared.

In addition,somelegislation that seeks to support information sharing also pravttiat where information
is shared in good faith under the legislatjoimere will be no civil or criminal liakifiin relation to the sharing
of the information Thesharing isalsonot to be regarded as lareach of any duty of confidentiaitor secrecy
imposed by law, oas abreach of professional ethics or standaatsas unprofessional condut

4.2 Duty of onfidentiality in legislation

Legislation may also impose duties of confidentiality on individuals dealing with personal infornfdtase
provisions may beeferred to asconfidentiality or secrecy provisioriBheWood Repornoted that individuad

within agenciesand organisationsvith child protectionresponsibilitiesare very often subject to specific
confidentialityor secrecyprovisiors, breach of which may constitute a criminzffence!!* Section254 of the

Children and Young Persons (Care and RiotgcAct 199G NSW), for examplarovides that a persowho

discloses any information obtained in cormtien with the administration oexecution of the Act is guilty of

an offence unless the disclosure is made specificrange of circumstances inclady 3 WA Y O2yy SOG A
administration or execution of this Act or the regulatiéhs 2 NJ Wg A (i K 2 (HR@rfideritialigdar dzf S E
secrecyprovisions relevant to sharing infmation about child sexual abuseay also be found in health
legislatiort'3, public service legislatidtf; the Education and Care Services NationaW't>, education
legislatiort'%, and juvenile justice legislatiof’

109 New South Wales, Special Commission of Inquiry into Child Protection Services iRép8W(2008) vol 3,
[24.87].

110 See for example Child SeOffenders Registration Act 2008A) 66H.

111 New South Wales, Special Commission of Inquiry into Child Protection Services iR&y®W2008) vol 3,
[24.87].

112 See alsc€hildren and Young People 2608(ACT) s 84&are and Protection of Children ART) s308;Child
Protection Act 1999QId) s 187/ KA f RNB Yy Q& t NBAj $8Q0hikir2ny Yound Berseng and Their
Families Act 199{Tas) 403;Children, Youth and Families Act 2QU%) 206;Children and Community
Services Act 200VA)s 241.

113 See for example Health Services Act 1988ic) s141.

114 See for example Public Service Act 2008Id) s172.

115 See for example Education and Care Services National Law Act paitD 273.

116 See for example School Education Act 1998/A) 242.

117 See for example,Youth Justice AENT) 214.
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These provisions are intended to ensure tiv@brmation obtained in the course of employmeand other

activities reguhted by the legislations only used and disclosed in appropriate and lawful circumstances.
Confidentiality or secrecgrovisionscan, however, have a chilling effect on the sharing of informatioitsIn

2009 report Secrecy Laws and Open Government Btralia (ALRC Secrecy Repotihe ALRC recommended

that all Commonwealth secrecy offences should be reviewed to determine whether criminal sanctions are
warranted for the unauthorised disclosure of informatitd. The ALRC also recommended that secrecy
provh aA2ya &akKz2dzZ R 3ISySNIftfte AyOtdzRRS |y SEOSLIIAZ2Yy ¥F:
duties!'® The report notedthat exceptionsof this kind$ K| @S 06 SSy 3IAGSY | 6ARS Ay
Court, and encompass matters incidental tok& A y3 2 dzi GKS TFdzyOidA2ya | yR Re
employment3?° In addition, 4 the Commonwealth level, th€riminal Code Act 199%ovides a defence of

Wil gFdzA | dziK2NRGEQ a2 GKIFG WE  LISNE 2 yidudt éonstfiing th® NR Y A
2FFSyO0S rAa 2dAGATASRZ2NI SEOdzAaSR o0& 2NJ dzy RSNI F f I ¢

The ALRC Secrecy Repientified 506 secrecy provisions in 176 pieces of legislation, including 358 distinct
criminal offences in Commonwealth legislati3h.A similar complete survey of state and territory
confidentiality and secrecy provisionslevant to sharing information about child sexual abuse was beyond
the resources of the currergroject, although a number of specific examples are discusserher sections

of this report. However,the principles identified in théALRC Secrecy Repare relevant at the state and
territory level.lt would be worth consideringshether breach of state and territorgonfidentiality andsecrecy
provisions warrants the imposition of crin@hsanctionslt is possible that a disciplinary response or civil
penalty may be a more appropriate optiohmposing dminal sanctions on those working in the child
protection and welfare sectors for breach of secrecy or confidentiality provisionslig ikencourage a risk
averseorganisational culture when it comes to sharing information.

It isalso important to ensur¢hat state and territory secrecy provisiomscludeexceptiors for the sharing of
AYF2NXYIEGAZ2Y Ay GKS O ddditiesdr vehare autliorisedfof raqOi@dNaR Bw. T dzy O A 2

In addition, as noted abovesomestate and territorylegislationthat providesfor the sharing of information
expressly states thatherea persorshares information in good faith and, for example, ispense to a lawful
request or as authorised or required by latvey will not be subject to civil or criminal liabilfs?. Although

not strictly necessary where appropriate exceptions are included in confidentiality and secrecy provisions,
tK S& S WI2ATY At (Al GOAAZE YA (1 & éhsutedthBt @nlindlikidual shariagSnfotmatin@will not be subject

to liability under confidentiality or secrecy provisions ata provide those sharing inforation with
confidence to do so.

118 Australian Law Reform Commissi@gcrecy Laws and Open Government in Austi@éaort No 112 (2009)
Reclicl.

119 Ibid Rec10¢2.

120 Ibid [10.18].

121 Criminal Code Act 199&th) sch, 40.5.

122 Australian Law Reform Commissi@gcrecy Laws and Open Government in Austi@éaort No 112 (2009)
[1.20].

123 See for exampleChildren and Young Persons (Care and Protection) Ac{lI938) s 245G are and
Protection of Children AGNT) s 39Childran, Young Persons and Their Families Act {983) s 19(8).
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4.3 Privacy égislation

Thecollection, use and disclosugeand thus the sharing of personal informatiorby public sector agencies
and private sector organisatiois Australias regulated by privacy legislation at the federal, state and territory
level. In general terms, therivacy Act 1988Cth) regulates the handling of personal information by Australian
Government agencies and by private sector organisations, with some excepffidiigere is also privacy
legislation in the Australian Capital Territory, New South Wales, thindlor Territory, Queensland, Tasmania
and Victoriahat, broadly speakingegulates the handling of personal information by state and territory public
sector agencie&® In South Australia the handling of personal information by public seag@nciesis
regulated by thelnformation Privacy Principles Instruction 20@A), which is a Cabinet Administrative
Instruction issued by the Government of South AustréB& Instructionsand the Information Sharing
Guidelines for Promoting Safety and Wellbeil83'%, also authorised by a Cabinet DirectioFhere is no
privacy legislatioror similar administrative instructiom Western AustraliaEach of the Acts anthe SA
Instructionsincludesa set of privacy principles regulating the collection, use and diseosf personal
information.

There is separate health privacy legislatiothe Australian Capital Territory, New South Wales and Victtria.

This legislatiomegulates the handling of health informati@that is, personal information about the physical

or mental health of an individual. This legislation applies to both public sector agencies and private sector
organisations that either holbealth records or provide health servic&Each of these Actsétudes a set of
health privacy principles regulating the collection, use and disclosure of health inform@kiemformation
Privacy Act 2009QId) includes a separate set lo¢alth privacy principlesovering health information but

these principles onlgpply to public sector health agenci&ghile the privacy principles set out in the various
privacy and health privacy Acts are all based to some extent ogutidelines of the Organisation for Economic
Cooperation and DevelopmentQECD Guidelingdisaissed above and are broadly similar, they are not the
same.

Inconsistencyand fragmentation

The complexity of privacy regulation across Australia has been regularly identified as an impediment to
appropriate and timely information sharing in a range of tests?® The ALRCn its report, For Your
Information: Australian Privacy Law and Prac({iseR(rivacy Repojtraised the issue of inconsistency and

124 Privacy Act 1988Cth) ss 6, 6C. Small businesses with an annual turnovermillgs or less are not covered
by the legislation unless they are a health service provider.

125 InformationPrivacy Act 2014ACT)Privacy and Personal Information Protection Act 1@88W)information
Act(NT);Information Privacy Act 200@Id);Personal Information Protection Act 200as);Privacy and Data
Protection Act 2014Vic).

126 Ombudsman SAnformation Sharing Guidelines for Promoting Safety and Wellb@og3).

127 Health Records (Privacy and Access) Act (88T)Health Records and Information Privacy Act 200@W);
Health Records Act 20Q¥ic).

128 Health Records (Privacy and Access) Act (88T) Dictionaryiealth Records and Information Privacy Act
2002(NSW) s 11Health Records Act 20@Q¥ic) ss 10, 11.

129 Seefor exampleNew South Wales, Special Commission of Inquiry into Child Protection Services in NSW,
Report(2008) vol 3, [24.89RAustralian Research Alliance for Children and Youth (ARACY), Report to the
Minister for Families, Housing, Community Services and Indigenous ANairsing Together to Prevent Child
Abuse and NeglectA Common Approach for Identifying and Respondinty Eaindicators of Needlune
2010, 33.
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The complexity of privacy laws is a particular issue in the context of service provision to vulnerable people. The
/| 2YYdzyAGe {SNIBAOSEA aAyAaldSNRAQ laiRg@df difell privagydagiddst o /
across Australia creates problems for information exchange between jurisdictions, including in the critical area
of child protection, where state and territory specific legislation applies. Issues also arise in relation to
information exchange within jurisdictions, where some-gomernment welfare organisations are subject to

the Privacy Act, and state and territory agencies must comply with state and territory regimes. CSMAC noted
that this inconsistency creates diffidaks in relation to the development of memorandums of understanding

and other protocols governing the exchange of informatin.

An added complication is that the state and territory privacy legislation is often expressed to apply to private
sector organisabns contracted to provide services to the state or territéty This means that these
organisations may be subject to two different privacy regimes, one federal and one state or territory, and may
even be subject to three privacy regimes in those jurigoist with separate health privacy legislation.
Conversely, in some situations, different privacy regimes can apply to the representatives of public sector
agencies and private sector organisations working side by side on the samé3case.

TheWood Reportonsidered that the privadyameworkin NSW wasraimpediment to efficient crosagency
work, noting that the legislative framewaork for sharing information in NSW include@tivacy and Personal
Information Protection Act 1998ISW) (PPIP Act); thiedth Records and Information Privacy Act 2003W)
(HRIP Act); th€rivacy Code of Practice 20@eneral); theHealth Records and Information Privacy Code of
Practice 2005and various privacy directions and guidelines issued by the Privacy Commis&idoeaddress
this issue, theeport recommended that in NSW:

The Children and Young Persons (Care and Protection) Act 1998 (NSW) should be amended to permit the
exchange of information between human services and justice agencies, and between such agdrities a
nongovernment sector, where that exchange is for the purpose of making a decision, assessment, plan or
investigation relating to the safety, welfare and wedling of a child or young person in accordance with the
principles set out in Chapter ZFhe amendments should provide that, to the extent inconsistent, the provisions

of the Privacy and Personal Information Protection Act 1998 and Health Records and Information Privacy Act
2002 should not apply. Where agencies have Codes of Practice inaamxorgith privacy legislation their

terms should be consistent with this legislative provision and consistent with each other in relation to the
discharge of the functions of those agencies in the area of child protéétion.

These proposals for reform weraimed at allowing those public sector agencies and private sector
organisations who have responsibility for the safety and welfare of children to share infornveitioout
needing to rely on the Department of Community Serviftee government agency respsible for child
protection) as an intermediaryThe proposal was also framed to ensure that information was not used or

130 Australian Law Reform Commissi&or Your Information: Australian Privacy Law and Pradieport No 108
(2008) vol 1, 499.

131 Ibid 510.

132 See for example Information Privacy Act 201ACT) s 9.

133 New SouthwWales, Special Commission of Inquiry into Child Protection Services in NSW, Report (2008) vol 3
[24.98].

134 Ibid [24.84].

135 Ibid Rec 24.6.
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disclosed for other purposes and that informatiorathwas untested or unverified wasot given further
exposure than necessary for géne child protection purpose's®

The NSW Governmeatcepted this recommendatid#f andresponded by amending thehildren and Young

Persons (Care and Protection) Act 148BW)to insert Chapter 16A Exchange of Information and-Co
ordination of Service¥® Chapter 16A is discussed in detail below, but in broad terms it alBWwaNIS & O NR 0 &
0 2 R Xh&thaRe responsibilities relating to the safety, welfarea@llbeingof children to share information

to facilitate the provision of services to children andithiamilies In particular Chapterl6A provides that

because the safety, welfare and welibg of children is paramountheir needs and the needs of their
familiesd 1S LINBOSRSYyO0S 2@SNJ 6KS LINRPGSOGA2¥ >etion245€@ y T A R
protects anyone who shares information in good faith from liability for civil, criminal or professional sanctions.
This willprotect a person from liability for breach afduty ofconfidence and from prosecution under relevant
secrecy provisias, for exampleSection 245ldets aside any other law that prohibits or restricts the disclosure

of information. This includes the PIPP Act and the HRIP Act and any codes, directions or guidelines issued
under those Acts.

The provisions o€hapterl6A alg pay due regardb the protection of privacyand the appropriate handling
of personal informationSectior245F, for example, requires that where information is shared u@epter
16A, it must not be used or disclosed for a purpose that is not assdaiati the safety, welfare or wellbeing
of the child or children to whom the information relateSection 254 creates an offence for disclosing
information obtained in connection with the administration of the Agtless the disclosure is made in
appropriae circumstancesg for example, in connection with the administration of the Act.

As noted above, South Australia does not have privacy legislation regulating the handling of personal
information between government agencigsstead,the handling of perseal information by public extor
agencies is regulated by ti®A Instructionand the 1ISG* ThelSGsupport information sharing between a

wide range of government and negovernmentagencies and organisationBhelSGisintended to provide a
consistent Statavide approach to information sharing where there are threats to the safetyegitbeingof
children and othersAgain, the safety and wellbeing of children is made the primary ceraidn when
making informatiorsharing decision$*

The Parenting Research Centre Final Reportimfementation of Recommendations Arising from Previous
Inquiries of Relevance to the Royal Commission into Institutional Responses to Child Sexual Abuse
oliblementation of RecommendatioReporf2found, however, thatn some jurisdictions

State and Commonwealth privacy legislation was aésn by respondent® be a potential barrier to reform
in this sector. Where joinegp responses are proposed that require information sharing betvagencies, a
common objection is that to do so breaches obligations under privadgitaphasis added}*?

136 Ibid [24.173].

137 NSW Governmeneep Them Safe: A Shared Approach to Child Well(2£86§) 94.

138 Children Legislaan Amendment (Wood Inquiry Recommendations) Act ZR@W) sch 1.

139 Children and Young Persons (Care and Protection) Act{l$%8) 245A(2)(d).

140 Ombudsman SAnformation Sharing Guidelines for Promoting Safety and Well{2bit3).

141 Ibid 5.

142 Parenting Research Centre, 'Implementation of Recommendations Arising from Previous Inquiries of Relevance
to the Royal Commission into Institutional Responses to Child Sexual Abuse' (Final Report, Royal Commission
into Institutional Responses to Child 8akAbuse, 2015) ¢B8.
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TheImplementation of Recommendations Repaido identified a number aksues raised bgovernmens

that affectedimplementation of recommendations includiran issue raised by the Victorian Government
concerningWf a4 (GKIFG O2yFEtAOGSR 6AGK (GKS NBO2YYSYRIF(GA?Z2
Ay F 2 NI Ifishirgpgrand to understand, however, that where legislation makes clear provision for the
sharing of information between agencies and organisations within a jurisdiction this is consistent with privacy
legislation in every jurisdiction in Australia. dnhation can be shared where the sharingréguired or
authorised by law, although there is a level of inconsistency in howrghevant privacyprovisions are
framed!* This issue is discussed further below.

One of the issues here may be that state andlitery legislation and executive government directions cannot
set aside the provisions ttie federalPrivacy Acin their application to Commonwealth agencies and private
sector organisationsThus, despite efforts by state and territory governments totrbduce consistent
information handling practices for public sector agencies and private sector organisations viogatigerin

the area of child protection and welfar@rivate sector organisationare bound by, for example, the
information sharing provisions i@hapterl6A of theChildren and Young Persor3afe and ProtectignAct
discussed abovendthe federalPrivacy ActWhile this may be confusing for agencies and organisations, the
issues carbe resolved in many circumstances, for example, the federaiacy Acprovides that personal
information, including sensitive personialformation may collected, used and disclosedhere required or
authorised by or under an Australian 1&®W! dza G NI t Ay fF6Q A& RSTAYSR (2
Commonwealth or of a state or territory, as well as a rule of common law or ebiitiius under the federal
legislationinformation may be shared as authorised Glgapterl6A of theChitlren and Young Persons (Care
and Protection) Act

Despite this, greater consistency in Australian privacy regulation would assist to ehatiisgencies and
organisations better understood their obligations in relation to handling information and migld &ve risk
averse approach to sharing information based on the complexity and fragmentation of the regulatory regime.
In its Privacy Reportthe ALRC considered various mechanisms for achieving greater national consistency in
the regulation of personahformation across Australia, including the adoption of uniform privacy principles

at Commonwealth, stat@and territory level4’

A single set of privacyripciples

The ALRC noted in itBrivacy Reportthat the privacy principles in the federal, state aratritory privacy
regimes are similar but not identical and recommended the development of a single seifafn privacy
principles(UPPs}o be gplied across Australiah@ Australian Governmenacting on this recommendation,
amended thefederalPrivay Actin 2012 to bring together the previously separate sets of principles governing
the public and private sectors into one set of Australian Privacy PrindipfeRBs}*® These have not been

143 Ibid 76.

144 Privacy Act 1988Cth) APP6.2(b)nformation Privacy Act 201ACT) TPP6.2(lBrivacy and Personal
Information Protection Act99§NSW) 25; Information Act(NT) IPP1(finformation Privacy Act 200@Id)
IPP11.1(d)HPP2.1(flinformation Privacy Principles Instruction 2¢$2\) c#(10)(d); Personal Information
Protection Act 2004Tas) PPIP2.1(Privacy and Data Protection Act 20Q4c) IPP2.1(f).

145 Privacy Act 1998Cth) APP 3.4; AR2.

146 Privacy Act 1998Cth) 6.

147 Australian Law Reform Commissi&ior Your Information: Australian Privacy Law and Pradieport No 108
(2008) vol 1, ch 3.

148 Privacy Amendment (Enhancing Privacy Protection) Act @th).
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adopted by the states and territories except in tAestralian Cpital Territorywhere the Territory Privacy
t NAYOALX S&a KIFI@FS 6SSy WRNIFOESR (2 YANNBNI FyYyR tfA3y
Lt t* dQ

In addition, theALRC Privacy Repditl not support the use of separate health privacy principles and separate
health privacy legislatich | f 6 K2 dzZ2K (GKS NBLRNI | Oly26fSRISE GKI(
raise some unique issues and these require additional consideration enddvelopment of privacy
LINR y OR Inste& Atk ALRC recommended that health information be treated as-aefulif personal
information and that any additional requirements be reflected in additions togtieacy principles® This
approach recognisehat health information ismerelya sub set of personal information that is handled in a
range ofcontexts outside health services, such as insuraffte ALR@commendedhat the federalPrivacy
Actshould be amended to apply to private sector orgaritsad to the exclusion of state and territory health
privacy legislatio® This would simplify, to some extent, the laws regulating the handling of personal
information, including personal health information, by private sector organisations in those gtiosdi with
separate health privacy legislation.

Although the Australian Government accepted, in principle, that the state and territory health privacy
legislation should not apply to private sector organisations, the Governnd@htnot implement the
reconmendation to apply thdederalPrivacy Acto the exclusion of such legislation. Insteadyritlertook to

work with the states and territories to progress the matter through further discussions in appropriat&¥ora.

It is unclear whether these discussidms/e commenced or progressed.

Colkction, use and disclosure fparticular purposs

All privacy legislation across Australia, and 8# Instructionsallows agencies and organisations to collect
personal informatiorthat isnecessary faror directly relatedto2 Yy S 2 F G KS F 3Sy 0& 2 NJ 2 NJ
or activities’> These provisions are not, however, expressed in the same way across Austradidicular,

in relation tothe collection ofsensitive personal informatiotie requiramentsin some jurisdictionsre more

stringent. e federal Privacy Acand thelnformation Privacy Act 201ACT,) for example provide that an

agency ororganisation may only collect sensitive personal information with the consent of the individual
although there are a number of exceptions to this including where the collection is authorised or required by

or under Australian law#?® Thismore stringentapproach was adopted in the Australian Privacy Principies

149 Explanatory Statement, Information Privacyt Bd14, sch 1.

150 Australian Law Reform Commissiéior Your Information: Australian Privacy Law and PradReport No 108
(2008) [60.92].

151 Ibid [60.101].

152 Ibid Rec &1.

153 Australian Governmengnhancing National Privacy Protection: Australiovernment First Stage Response to
the Australian Law Reform Commission Report 108: For Your Information: Australian Privacy Law and Practice
(2009) 21.

154 Privacy Act 198@8Cth) APP3.1

155 Ibid APP3.4. See alsmformation Privacy Act 201ACT) TPP3.Bjformation Act(NT) IPP10.Personal
Information Protection Act 200d as) PPIP1@rivacy and Data Protection Act 200Mic) IPP10.Health
Records Act 200ic) sch 1, cl 1.1(a), although note that an organisation may collect health information under
cl 1.1(d) if the information is disclosed to the organisation for a purpose that is directly related to the primary
purpose of collection and the individual would reasonably expect the organisation to use or disclose the
information for that purpose.
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the basis of a recommendatidn the ALRQPrivacy Report®® but does complicate the sharing of sensitive
personal information between agencies and organisatiaaghey may have to rely on implied consent to
collect the information.

Orce the information is collected by an agency or organisalbprivacy legislation across Australia, and the
SA Instructionsallow agencies and organisations to use or disctbsg information, including sensitive
personal information, without consent for the purpose it was collected, thabisthe Hrimary purpse of
collectior® Thus,it is important for agencies and organisations to be clear about the purposes for which
they collect information and to inform individuals about those purposégreverpossible For example,fi
sensitive personahformation iscollected by alepartment of eélucationfor a range of purposes that expressly
include meetinga duty of care to studentsvhen facilitating the transfer of students betweesthools, the
departmentmay use and disclose the informatiarithout further consentfor that purpose This is of course
premised on the basis that facilitating the transfer of students between schools is one of the functions or
activities of the department of education.

Serious andmminentthreat

All privacy legislation acrogsustralia and theSA Instructionsallow agencies and organisations use or
disclose information without consent where it is necessary to lessen or prevent a serious threat to the life,
health or safety of an individual. This exception may have application vaeesenal information relates to a

child at risk or a potentigderpetratorof child sexual abuse.

The exception is not, however, expressed in the same way across Australia, for example, thePfedmrgl
Actprovides that personal information may be waser disclosed where it is unreasonablempracticableto
200FAYy GKS AYRAQDGARdAZ t Qa O2yaSyd FyR GKS AyadAddzia
serious threat to the life, health or safety of any individt?&The legislation intte Australian Capital Territory
Queenslandand Tasmaniaand the language of th&Alnstructiansis in similar terms$2® In the Northern

Territory, where the threat is to life, health or safety generally it must be se@mdgdsmminent. The legislation

also expressly deals with a threattharm to, or exploitation of, a chiland in these circumstances the threat

need only be seriousr imminent!®°The legislation in NS®hd Victoriahowever, provides that the disclosure

must ke necessary to prevent or lessen a seriand imminent threatto the life or health ofan individuaf!

Both theWood Reportand theALRGamily Violenc&eportidentified that thisexception where it is limited
02  WHSNX2¥zZ8y 0 Q ( KIdbfor Gircumstahées iy \Bhich there is progressive abuse and

156 Australian Law Reform Commissidfgr Your Information: Australian Privacy Law and PradReport No 108
(2008) [22.69].

157 Privacy Act 1988Cth) APP@nformation Privacy Act 201ACT) TPP®rivacy and Personal Information
Protection Actl998NSW ss17, 18 Health Records and Information Privacy Act 2008W) sch 1, cl 1;
Information Act(NT) IPP1.1npformation Privacy Act 200@Id) IPP1, HPP1(1nformation Privacy Principles
Instruction 2013SA) cl 4(8) and (L®ersonal Information Proteion Act 2004 Tas) PPIP Privacy and Data
Protection Act 2014Vic) IPP1.1Health Records Act 20Q¥ic) sch 1, cl 1.1.

158 Privacy Act 1988Cth) s 16A(1) and APP6.2(c).

159 Information Privacy Act 201ACT) 49(1)(a) and TPP 6.2(fformation Privacy ét 2009(Qld) IPP11.1(c) and
HPP2.1 (dyPersonal Information Protection Act 200Zas)PPIP2.1(d)Jnformation Privacy Principles
Instructions 2013SA) c#(10)(c).

160 Information Act(NT) IPP2.1(¢f) and (ii)

161 Privacy and Personal Information Protection Act 1@@8W) s 18(1)(chiealth Records and Information Privacy
Act 2002(NSW) HPP11.1(®rivacy and Data Protection Act 20Qc) IPP2.1(d}ealth Records Act 20@¥ic)
HPP 2.1(h).
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neglectof a child®2 NJ Wg KSNBE | OKAfRQa fAFS:E KSIfOdK 2N al ¥Si
y20 2yfeé 6KSNB (GKS KRB réquikmentkhatNdehredt b&immingnt mamnsty i Q @
cover, for examplethe sharing of information about a potentiperpetratorwherethe risk is not immediate.

In NSWChapterl6A of theChildren and Young Persons (Care and Protection) ActhiE898ddressed the

issue in relatia to sharing of information within the jurisdiction by providing that privacy provisions are not

G2 LINBGSYyid GKS &aKFENAYy3I 2F AYyTF2NXIGA2Yy o0SG6SSy |
however, in Victoriavhere the mandated sharing afiformation under theChildren, Youth and Families Act

2005 (Vic) is more limited in scope. Outside the mandated sharing arrangemiedisjduals mayfeel
constrained or confused by the requirement for imminenités also an example af provisionthat is likely

to make sharing information across jurisdictions more complex.

TheALRC Family Violence Repetommended, therefore, that privacy principles across Australia should be
amended where necessary to remove the requirement for the threat to be immhirfehis would permit the

sharing of personal information where public sector agencies and private sector organisations reasonably
0StASOS Al A& ySOSaalNeR (2 fSaasSy 2N LINB®Syda | &S

Required or authosed by law

All privacy legislation across Australia, and 8# Instructiog allows agencies and organisations to use or
disclose information where it is required or authorised by,lalthough there is a level of inconsistency in how

the provisions arerimed®® The ALRC Privacy Repagcommended thatthe relevant Commonwealth
provisionshould allow for the use or disclosure of personal information where required or authorised by or
under alawr YR G KI G Wil 6Q 0S5 REaIK,SER and RrritdryyACts aladegated? YY 2 Y
legislation;common law and equitable duties of confidentialign order of a court or tribunaland other
instruments given the force of law by an At&This approach could also laeloptedat state and tertiory

level.

TheALRC Privacy Repoited that, where lej & f  GA2y Ay diSyRa G2 NBfte 2y (K
exception it would be pasble ¢ and desirable for the purposes of clarityfor legislation to make express
reference to the fact thathe use or disclosure iglying on this exception iprivacy legislation®” For example,
s42(1)(g) of theAustralian Passports Act 2005th)expresshyprovides thatthe Minister may direct a person

G2 RAaAO0t2aS OSNI I AY A vaFparhdraphioR@®)of AWsEaiddIPrivacyPrinduielg . Jand S a
(c) a provision of a State or Territory that provides that information that is personal may be disclosed if the
RA&AOt2adz2NE Aa FdziK2NAASR o0& I ¢Qd dtiknkaad thélprpvsian (G K S

162 New South Wales, Spat Commission of Inquiry into Child Protection Services in NR&pHrt(2008) vol 3
[24.98].

163 Australian Law Reform Commissié@amily Violence A National Legal Respondeeport No 114 (2010)
[30.139].

164 Ibid Rec 3Q9.

165 Privacy Act 1988Cth) APP6.2(b)nformation Privacy Act 201ACT) TPP6.2(lrivacy and Personal
Information Protection Act998(NSW) 25; Information Act{NT) IPP1(finformation Privacy Act 200@Id)
IPP11.1(d), HPP2.1(fiformation Privacy Principles Instruarii2013(SA) ch(10)(d); Personal Information
Protection Act 2004Tas) PPIP2.1(Privacy and Data Protection Act 2004c) IPP2.1(f).

166 Australian Law Reform Commissi&or Your Information: Australian Privacy Law and Pradieport No 108
(2008)UPP5.1(e), Rec ¢&.

167 Ibid [16.93].
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requiring or authorisingdisclosure clear and underlines that the disclosure is consistent with privacy
legislation.This approach could also be adopted at state and territory level.

Public interest directionandprivacycodes

Thereare a number of mechanisms available under privacy legislation to tailor privacy principles to particular
contexts. ThaVood Repornoted agency concern, however, that the directions by the Privacy Commissioner
AY b{2 6SNB W27F f{ AtensionSare ndt eadidtolinppy ghdl ard\iBt i staistadory Blternative
G2 fS3aratlridArzy 2RITheWood RepoaRE&Snotédithattthdlegaiimiet $fATOMMunNity
ServiceLLode of Practice ran to 75 pages, without including appendices, andt thatuded links to other
legislation and guidelines. The Report noted that the length and complexity of the Code made the task of
handling information morgrather than lessdifficult.

There are stilla number of pivacypublic interestdirections aml codesof practice in placan NSW These
directions and codesnodify the application of privacand health privacylegislationby agencies with
responsibilities in relation to child welfar&€hePrivacy Code of Practice (General) 200SW) deals with the
collection, use and disclosure of personal informationébyange of agencies includifquman services;
correctional servicesand ageing, disability anthome care serviceslhe Health Records and Information
Privacy Code of Practice 2008SW) deals withhie collection, use and disclosure of health information by
human services agenciefhe NSWDepartment of Educatioand Traininghas aseparatePrivacy Code of
Practicein place.

In NSW, there are also a number of relevanblic interest directions madby the Privacy Commissioner
under s 41(1) of the PPIP AThesencludethe Direction on the Collection of Personal Information about Third
Parties by NSW Public Sector (Human Services) Agencies from their[@iiection on Processing of Personal
Information by Public Sector Agencies in relation to their Investigative Fundiioastion on Information
Transfers Between Public Sector Ageneird theDirection in Relation to Youth on Track

In NSW Chapterl6A of theChildren and Young Persons (Camd ®rotection) Acprovidesthat provisions
under any other Act or lawhat prohibit or restrict the disclosure of information do not operate to prevent
the provision of information unde€Chapter16A. Thus, where public interest directions and codes p#ace
restriction on disclosure, that will be set aside in the context of information sharing WWidgpterl6A. This

does not, however, deal with the level of complexity posed by the directions and codes, which do not
necessarily prohibit or restrict disclagubut provide detailed provisions about when and how information
may or must be handled.

The situation is not asomplex in other jurisdictiong.here are no relevant public interest directions or codes
of practice in operation at the Commonwealth levelio Victoria, for examplé’”®

168 New South Wales, Special Commission of Inquiry into Child Protection Services iRép®W2008) vol 3
[24.98].

169 Ibid [24.103¢[24.1086].

170 Although there are not yet any relevant public interest determinatidamporary public interest
determinations or information usage arrangements in operation in Victoria, in introducing the Privacy and
Data Protection Bil014 to the Victorian Parliament, the Attorn&Sy SN> £ y2 (1SR GKIF 0 Yol 6
these mechanisis is expected to significantly assist in the delivery of public services in the public interest, in
particular in areas such as the implementation of child protection programs where multiple agencies hold
AY T 2NXYI G A Pafl@amentar O2bageddidlative Assembly, 12 June 2014, 2109 (Robert Clark,
Attorney-General).
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Crosgjurisdictionalsharing

All privacy legislation across Australia incleigeovisions dealing with the sharing of information outside the
relevant jurisdiction. These provisions grew out of tB&CD Guidelinesliscussedabove, which were
RSOSt2LISR (2 LINBY23GS WNBaLISOG F2NJ LINAGI O& |a I 7Fdz
RFEGF I ONPAAithoogh tNSRDBSANEGOidelinegere developed to address imeational movemenbf

personal informationthe principles aralsorelevant to the movement of personal information across state

and territory borders. Th®OECD Guidelinggovide that in developing laws and policies to protect privacy,
jurisdictions should not createnjustified obstaclesto crossborder flows of personal informationThey

suggest that jurisdictions should allow personal infor@afi (2 Ff2¢ | ONRaa o02NRS
&l ¥S3dz NRa SEAAaG G2 Sy adzBuding efeptiyeierfofaaheyfitinechadigh®t 2 T

The federal Privacy Actapplies across Australia and allows thee and disclosuref information across
Australia Australian Privacy Princip{@&PP) 8n the Actdeals with the movement of personal information
overseas andwill not be considered her&3 Therelevant privacy principles in th&ustralianCapital Territory

and Queenslandlegislation also address international movement of personal information and do not
specifically address the movement of personal information across state and territory béftiers.

New South Waleghe Northern Territory, Tasmania and Victgri@weverjmpose specifiand, in someases,

guite complexequirements on agenestransferring information to an individual or organisation outside the
state or territory!”>Under the NSWegislation, information must not be disclosed to a Commonwealth agency

or to a person or body outside NSW unless a relevant privacy law applies to that Commonwealth agency or is
in force in that jurisdiction; or the disclosure is authori¢sda privacy otde of practice.

The provisions in the other jurisdictioimglude a wider range of grounds for transferring personal information
outside the state or territoryA Tasmania agency may disclose personal information about an individual to
another person or ther body who is outside Tasmania only if the agency reasonably believes that the recipient
is subject to a law, binding scheme or contract that has principles for fair handling of the information that are
substantially similar to the personal informatignotection principlesn the Tasmanian Acor the individual
consents to the disclosure; oné disclosure is necessary the performance of a contract or the conclusion

or performance of a contract concluded in the interest of the individual betweenpiérsonal information
custodian and a third party; or the personal information custodian has taken reasonable steps to ensure that
the information which it has disclosed is not to be held, used or disclosed by the recipient of the information
inconsistenty with the personal information protection principles; or the disclosure is authorised or required
by any other law.

There are also provisions in the New South Wales and Victorian health privacy legislation dealing with transfer
of health information outile those jurisdictions’®

171 Organisation for Economic @peration and DevelopmenRecommendation Concerning Guidelines Governing
the Protection of Privacy and Transborder Flows of Personal(Dhtiuly 20133.

172 Ibid 30.

173 Privacy Act 1988Cth) APB.

174 Information Privacy Act 201ACT) TPP &formation Privacy Act 200@Id) s 23.

175 Privacy and Personal Information Protection Act 1@88W) s 19(2)nformation Act{NT) IPP9Personal
InformationProtection Act 2004Tas) PIPP®rivacy and Data Protection Act 2004c) IPP9.1.

176 Health Records and Information Privacy Act 2008W) HPP14ealth Records Act 20Q¥ic) HPP9.
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In relation to the transfer of information outside Australiag ALRC Privacy Repeecommendedthat an

agency or organisation should remain accountable for personal information unleagéiney or organisation
reasonably beliges that the recipient of the information is subject to a law, binding scheme or contract which
effectively upholds privacy protections thatearsubstantially similar to the uniform privacy principles
developed in the context of that repgrthe individual consents to the transfer, after being expressly advised

that the consequence of providing consent is that the agency or organisation will no longer be accountable
F2N) GKS AYRAGARIzZ £ Qa LIS NE 2 thé dgendy \orfadghlddtioni is feguired grOS (i
authorised by or under law to transfer the personal informatiéh.

At the moment, the transfer of personal information across state and territory borders is not specifically
regulated by privacyaw or principles in the Astralian Capital Territory, Queensland South Australiseand
Western AustraliaWhere it is regulated, not all states and territories include the three grounds suggested by
the ALRCFor example, New South Wales and Victonivacy legislatiomloesnot expressly preide for the
sharing of information across borders where required or authorised by Hlwwever, onversely, both the
Health Records and Information Privacy Act 2002W) and thélealth Records Act 20Q¥ic) do provide that
information may be transferredutside the jurisdiction where the transfer is required or authorised byfaw.
While it is necessary to provide appropriate protection for personal information that is transferred across state
and territory borders, the existingnatrix of inconsistent preisionsis apotential impediment to the sharing

of information across jurisdictions.

4.4 Conclusion

The ALRC concluded inftdgvacy Bport that:

Inconsistency and fragmentation in privacy laws should not prevent appropriate information sharing.
Information sharing opportunities, which are in the public interest and recognise privacy as a right to be
protected, should bencouraged’®

In practice, thé is difficult to achieve domplexity and fragmentation privacyregulationcauseconfusion,

and makepeoplereluctart to share information.TheWood Reportoted that while many of the concerns
NFA&SR ¢gAGK GKS LINAGIFO& NBIAYS Ay b{2 YAIKG 0SS YA
and volume of the concerns and the extent of misunderdiag meant that it was imprac#ble to leave the

current regime intact®

These issues have been addressed using a range of strategies in particular contexts that are dischesed furt
below. For exampleas noted aboveChapter16A of the NSWChildren ad Young Persons (Care and
Protection) Acprovides that provisions under any other Act or law that prohibit or restrict the disclosure of
information, which includes privacy legislation, do not operate to prevent the provision of information under
Chapter16A. he Eduation and Care Services National Lhas taken a nationwide approach to ensure
consistency in relation to information sharing antbst jurisdictions haveexpresslyset aside state and

177 Australian Law Reform Commissi&ior Your Information: AustralidPrivacy Law and PracticReport No 108
(2008) [31.242].

178 Health Records and Information Privacy Act 2002W) HPP14ealth Records Act 20Q¥ic) HPP9.

179 Australian Law Reform Commissi&or Your Information: Australian Privacy Law and Pradiepot No 108
(2008) vol 1, 510.

180 New South Wales, Special Commission of Inquiry into Child Protection Services iR&®W2008) vol 3
[24.99].
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territory privacy legislation for the purposes of infornmtisharing within that schem®! This is discussed in
detail in section8.

181 Education and Care Services National Law Act 2oitD s 5(1)(caNote, however, that théeducation and
Care Services National Law (ACT) Act 2ACT) does not set aside thidormation Privacy Act 201ACT)

37



5. Child protectiorand outof-home @are

5.1 Introduction

Each state and territory has different ways in which the abuse, or suspected abuse, of children and young
people isreported, referrals are made, information is exchanged between ageranesorganisations
investigationsare conducted, and services are delivered. While some of these processes are legislatively based
in child protection legislation, practical guidanseften provided through a variety of protocols, in&gency
guidelines and memoranda of understandiig.

The name of the relevant child protection legislafifrand child protection agend§*, and head of the child
protection agenc¥® differs across jurisdi@ns. For the sake of consistency and ease of comparison, the
NEf S@Fyid 3SyOe A& NBFSNNBR (2 Fa GKS WOKAf R LINE/
I 3SyoO0e Aa NBFSNNBR (2 Fta (0KS WKSIR 2F GKS OKAfR LJ

The 201213 reporton Child Protection in Australia by the Australian Institute of Health and Welfare (AIHW)
NELR2NISR GKIFIG gKAES WGKS LINRPOSaasSa dzaSR o0& SIOK 2
WAYLRNIFY(d RATTSNBY OSthand repbdrt dhil prote2timNidsae Thésié differgricesR S |-
are apparent in the information sharing arrangements asrthe different jurisdictions.

This review identified that information sharing provisions in the child protection sphere are inconsistesg ac
jurisdictions. This was also identified in a number of submissions to the Royal Commission into Institutional
Responses to Child Sexual Abuse (the Royal Commission). Submissions noted that inconsistencies and
differences in information sharing processmay lead to gaps and irregularities that may, in turn, adversely
impact on the safety and care of children and young pedflgesearch haalsoshown that when information

has not been shared it has often resulted in the stomfirmation of abuse or négct, thereby dewging children

and theirfamiliesaccess to further services or protection from continued abt%e.

182 Australian Law Reform Commission and NSW Law Reform Commitssialty, Violence Improving Legal
FrameworksConsultation Paper 1 (2010) [13.105].

183 Children and Young People Act 2QRE€T)Children and Young Persons (Care and Protection) Act{[{IS3§;
Care ad Protection of Children A@UT);Child Protection Act 199®Id);/ KA f RNBEy Qa t NBA;, SOl A2y
Children, Young Persons and thii&amilies Act 199{Tas)Children, Youth and Families Act 2QU%);Children
and Community Services Act 2qU¥A).

184 ACT: Office for Children, Youth and Family Support; NSW: Department aEEamil Community Services;
NT:Department of Children and Falies; Qld: Department of Communities, Child 8atand Disability
Services; SMepartment for Education and Child Development; Tas: Department of Health and Human
Services; Vic: Department of Human Services; WA: Department for Child Protection arydStgupdrt.

185 The relevant heads of department are as follap&CT DirectorGeneral of the Community Services
Directorate;NSW:Secretary of the Department of Family and Community SeriES;EQof the Department
of Children and FamilieQId: CEQf the Department of Communities, Child Safety and Disability Ser@ées
Chief Executivef the Department for Education and Child DevelopmérasSecretary fothe Department of
Health and Human Serviceég: Secretary of Department of Human SeedcWA: CEQpf the Department for
Child Protection and Family Support

186 Australian Institute for Health and Welfar€hild Protection in Australia 204134, 4.

187 See, for example, Salvation Army, SubmissiorBBdo the Royal Commission into Institutiof@sponses to
Child Sexual Abuskssues Paper 4: Preventing Sexual Abuse of Children-of-Batne Care

188 Government of South Australimteragency Code of Practice: Investigation of Suspected Child Abuse or Neglect
(2013)35.
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In addition, \arious inquiries into child protection services have been conducted in rgeamsthat, among
other things, have highlightedefficiencies in the sharing of information in the child protection sphere. These
inquiries have led to legislative and policy change in some areas.

A consistent themeaoss all child protection legislatiaa that the welfare and best interests of theilchare

of paramount consideratiorf®® As noted above, this is also a central theme totheted Nations Convention
on the Rights of the Chil® This means that in considering whether to share information, a person or
organisation should give paramount consideration to the best interests of the ahidthat, in some
circumstances, this obligation will outweigh the public interest in the protectiacoafidentiality or privacy.
This is also explicitly stated in information sharing policies. For gheattie ACT Policy for Healtta® states
that:

In relation to vulnerable or at risk children and young people, the balance between protecting tlaey prid
sharing information in order to protect them caometimes be tricky for staffVhen in doubt, the best interest
of the child should always be the overarching guiding principle and paramount consideCatiditdentiality
and privacy are importarttut should never override the safety of the child or young pefo

5.2 Notification

As discussed at section 1L8nits of this researglthis report is not intended toconsider in detail the points
where information about institutional child sexual abuse initially collected¢ for example, through
mandatory or noAamandatory reporting, complaints or investigations. It focuses on the sharing of that
information between institutions after the information has been collectddwever, because the initial rego

of alleged or suspected child abuse often triggers an information flow within the child protection system, it is
considered briefly here.

Wh2GATFAOIGA2YyaQ O2yairad 2F O2ydal Ota YIRS G2 Ly I
allegationsof child abuse or neglect, child maltreatment or harm to a clidin most jurisdictions, certain
personsare required to report their reasonable suspicions that a child has been abused or is in need of
protection ¢ known asmandatory reporting laws$®® Seveal jurisdictions alsoprovide for voluntary
reporting®* Again, he provisions differ slightly between the jurisdictiofi3There are also provisions that

189 Children and Youngeople Act 2008ACT) s 11(1¥hildren and Young Persons (Care and Protection) Act 1998
(NSW) 9(a);Care ad Protection of Children A@NT) s10; Child Protection Act 199®Id) s 5(1)) KA f RNBy Qa
Protection Act 1998SA) s 4(LB; Children, YounBersons and their Families Act 19493@s) ss 7, 8(2)(a);

Children, Youth and Families Act 2QUt) s 10(1)Children and Community Services Act 20A) s7.

190 United Nations Convention on the Rights of the Cbi@ned for signature 20 November 198%,77 UNTS 3
(entered into force 2 September 199@nt 3(1).

191 ACT HealthChild Protection Practice Papg2013)42.

192 Australian Institute for Health and WelfareChild Protection Australi2012;13, 17.

193 For further information seeAustralan Instituteof Family Studiesviandatory Reporting of Child Abuse and
Neglect(CFCA Resource She#114) <https://aifs.gov.au/cfca/publications/mandatoryeporting-child-abuse
and-neglect.

194 See, for exampleChildren and Young People Act 2088 Tk 354,;Child Protection Act 199®Id)s 13A,;

/| KAt RNBYyQa t NBAESROUGA2Y ! OO Mmoo

195 For insance, in New South Waldke Children and Young Persons (Care and Protecfict 199§NSW)s 24
provides that a person believing on reasonable grounds that a chitdigkaof harm, may notify the head of
the child potecton dS LI NI YSy (@ ! dzi K2NAaASR OF NBNAR KI @S | RRAGAZY
the Ombudsma Act 1974NSW) s 25C.
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enable a person to make a voluntary prenatal report if they suspect or believe a child, once botrg may
need of care and protectiot?®

The types of professi@iswho are legally compelled to make a report differ across jisighs For example,

in Victoria, doctors, nurses, midwives, teachers and principals, and police are considered mandatory
reporters1®’ Notably, outof-home carers are not mandatory reporters in all jurisdictigriscluding Victoria

and Western AustraligAs an alternativeVictorian legislation, contains specific provisitimet applyto the
notification of allegations of sexual physical abuse of a child placed in care by a foster camegistered
out-of-home carer or a carén a community servicé®® There are some limitations on these provisioRsr
example,jn relation to a registered oubdf-home carer, the abuse must halieenalleged to have occurred in

0KS O2dzZNES 27F G(GKS LISNER2yQa $Shhhdfe 2ateYséryicé ashamdothghizl 3 S Y S
carer!®

In comparison, in NSV@ut-of-hnome care(OOHCRgencies are required tmake a reportwherever sexual
abuse is alleged or suspected, not only in relation to foster carer©@idGtaff, but also others with whom
the child has contacf@r exampleteachers, sports coachesdother family membersj®

NSW isalsothe only state in Australiavith independent monitoring of reports of sexual abu3éis occurs

under theOmbudsman Act 197N SWwhichrequiresboth government and noigovernmentOOH@gencies

G2 NBLERNL FftSaAFrdAaz2ya 2F Fo6dzaS Ay Ol N®Ethin 30 gapfofizR A y 3
becoming aware of an allegation and to subsequently report on the investigation of that allegation, including
advising oranyaction taken or proposeéf*

A Bill before NSW Parliament at the time of writing this report aims to adthar safeguard for strengthening

the child protection famework for children in care. A proposathendment to theOmbudsman Acaims to
clarifythe scope of the Ombudsm&noversight role in relation to these investigations and extends it to include
adults wholive with authorised carer for three weeks or more. ThellBwill allow agencies to provide
information and advice to the child victims, parents or carers on the progress and outcome of these
investigations. It will also be extended to alleged victimshwdisabilities and/or their relevant support
persons. The proposed victims support amendments will oveii@@&/and Commonwealth privacy issues so
that persons providing advice aadfordedcivil protectiors for disclosure of informatioff?

Protection forreporters

AAAAA

All peoplewho make notification2 ¥ | £ f SASR 2NJ 4dzaLISOUG SR ORA & Rarr N S
WE L2 NIreS pidte@ted againsthe possibility of civil or criminal liabilityor breach of professional

196 See for example Children and Young People Act 2088T) £62.

197 Children, Youth and Families Act 2Q0tk) s 182.

198 Ibid ss 81, 82.

199 Ibid s 82(1)(b).

200 Children and Young Persons (Care and Protection) Ac{19938) s 27.

201 Ombudsman Act 197dNSW) Pt 3ADesignated agencies include most government (Community Services,
Ageing Disability and Home Care, Juvenile Justice, NSW Health, local govermu@ma}government
agencies (includingovernmentand non-governmentschools,childcare centres, oubf-home care) in the
child-related employment sphere.

202 New South WalearliamentaryDebates Legislative Assembly, 3 June 2015, £384Brad Hazzard, Minister
for Family and Community Servic&gcondReading SpeeclighildProtection Legislation Amendment Bill
2015. Update: TheChild Protection Legislation Amendment Act 2(NSW) was passed by the NSW
Parliament and assented to on 28 September 2015.
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standards’® Although there a¢ no specific provisions in South Australia and Western Australia for voluntary
reporting, both jurisdictions still providprotection for those who have acted in good faith when reporting
maltreatment of a child to the relevant authoritywhowill generaly be protected from civil or criminal liability.
WD22R FTIFIAGKQ Ad RSFTAYSR Ay ,g@ehedlNyfodsdt in gobdfaith meansl® act (i K-
honestly and not unreasonably or for an irrelevant purpdser example, in theustralianCapital Territory,
the notification must be made honestly and without recklessness;aw Bbuth Walesand the Mrthern
Territory AG Ydzad o6S YI Rif Quegnsfandd KER LIENER@KQTrdzad oS WI OG-
compliance with the relevant prasions of the legislatioff*

There are also provisions designed to protect the identity of those who make such notifications by making it
an offence to disclose their identityhe restriction on disclosure of the identity of notifiers is discussed below.

Considered together, these provisions support a level of confidence in the making of a report or notification.
However, 1 is important that appropriate standards are in place for the storage, usedasulbosure of such
information.

Database of notificatios

While it is beyond the scope of this report to consider the legislative and policy framework around records
management, child protection legislation in some jurisdictions identifies when a notification is to be recorded.
Legislation in NSW provides thilie head of the child protection agencyust keep a record of amgport,

and any action taken as a direct consequence ofépert that has a significant effect on thuhildinvolved?®®
Similarlyjn the Northern Territory, the head of the child protamtiagencynust record the receipt of a report

or notification about a child®In the AistralianCapital Territory, all concerns reported to the childgtection
agencywill be recorded, whether or not the child is assessed as being at risk of harm#f not.

In Vicoria, legislation requires thedad d the child potection agencyand a communitybased child and

family service to make a written record of each report or referral received and each disclosure made under
the legislation abouthe wellbeing ofa child.?®® However, upon the receipt of an allegation of physical or
sexual abus by an outof-home carer, the head of the childqtection agencyis only required to record the
notification or allegationf he or shedecides that the allegation warrants fugh investigation. This could
potentially prevent the aggregate assessmenttaf risk of harm to a child ahe behaviour of an individual.

The importance of being able to track such trends of behaviour was raised by the NSW Government in its
submission tahe Royal Commissiomhich stated

X allegations that do not involve sexual abuse madidate a risk of future abusgfor example, allegations
involving grooming behaviour, exhibitionism or inappropriate touching. It is important that liegmtions,

203  Children and Young People Act 2088T) s 874; KA f RNXB y Q at 1998(BA) S100hikd2ny Yound
Persons and their Families Act 199as) s 101AChildren, Youth and Families Act 2QUt) s 40.

204 Children and Young Persons Act 2088T) s 874(1Ehildren and Young Persons (Care and Protection) Act
1998(NSW) s 28); Care and Protection of Children AWIT) s 27(1)Child Protection Act 199®Id) s 159Q(1).

205 Children and Young Persons (Care and Protection) Act{i$%8) £8(1),(2).

206 Care and Protection of Children ANIT) 229(1).

207 ACT Government Department of Community Servikegping Children and Young People Safe: A Shared
Community Responsibility: A Guide to Reporting Child Abuse and Neglec{20240T

208 Children, Youth and Families Act 2QUt) s39.
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as well as allegations of abuse, are able to be made confidentially and promptly investigated to reduce the risk
of misconduct escalating to sexual abi%e

Child protection legislation is generally silent on who may access records of nimtifcdresumably,
informationO2 dzf R 6S NBI|jdzSaidSR (GKNRdzZZK GKS NBf SGFyd 2dzNF
arrangementsdiscussed below). For exampla New South Wales the KiDS databaswhich recordsletails

of any notifications, codlbe accessed by agersias part of carer assessments through a request made under
$248 of the NSW child protection legislati®fi.

5.3 Referrals

Legislation provides for a number of different referrals upon receipt ofaadatory or voluntary report of

alleged or suspected child abuse. Legislation in some jurisdidsdrasned to ensure liat whoever receives

the reportpasses it on to théead of the child protection agen@fLy &2YS 2dz2NA&aRAOGA2Y a
Y2U0AFAOFGA2Y Q YI & odasedNBniilSshiiNds B praviie dervic@favidrsdpypdt fibkael

of the child protection agencig then authorised to provide certain information to that service in ordebe

able to provide the necessary suppétt.

In a number of jurisdictions, there is a positive obligation on the child protection agency to refer a report
immediately to the police where the report contains allegations of harm that may involve a drivffierace?*3

For example, in Queensland, if thead of the child protection agencgasonably believes alleged harm to a

child may involve the commission of a criminal offence relating to the dhié&l head must immediately

provide detailsto the Police @mmissioner, regardless of whether tiead of the child protection agency
suspects the child is in need of protectitifiHowever, this obligation is not consistent across all jurisdictions.

Ly GKA& NBIFNRZI (GKS /w9l ¢9 C2lem/gRocasseafouny geierBrig ond K I {
allegations of abuse(consistent with gte and Territory legisF G A @S NI |j dzA NI Yay! (i¢a90Q & (i
emphasi$?®

In addition, in the Mrthern Territory, the head of the child protection agenayust report to the Polce
Commissioner as soon as practilsaih an investigation disclosésat a child has suffered harm or exploitation
while in thehead of the child protection agen®ya &I NB @

209  NSW Office of th€mh f RNB Yy Q& D dzF NREL koyhE Royal@oMissi@riito/nstiufionalised
Responses to Child Sexual Ahussues Paper 4: Preventing Sexual Abuse of Children-of Bome Caré5.

210 Children and Young Persons (Care and Protection) Act{liS98) s 248.

211 Children and Young People Act 2Q088T) s 359(1),(Xyare and Protection of Children AdfT) s 28(1);
Children, Youth and Families Act 2QU%) s 33Children and Community Services Act 200A) s 124B

212 Children, Young Persons aheir Families Act 199Tas) s 17/AChildren, Youth and Families Act 2QUt)
s30(1k(2).

213  Children and Young People Act 2088 T) s 361Child Protection Act 199@Id) s 142 KA f RNBYy Qa t NR {
Act 1993(SA) s 52X(3ghildren, Youth and Faime# Act 200%Vic) ss 83, 187(3).

214 Child Protection Act 1999QId) s 14(2),(3).

215 CREATE Foundatidgubmission No 35 to the Royal Commission into Institutional Responses to Child Sexual
Abuse Issues Paper 4: Preventing Sexual Abuse of Children-of-Bome Care

216 Care ad Protection of Children AGNT) s 84C.

42



5.4 Assessmenand investigation

All jurisdictions have provisions requiring an initial assessment, inquiry and/or investigation upon receipt of a
notification or report of suspected child abuse. An investigation may also be conductet&atef the child
protection agencyelieves oisuspects on reasonable grounds that a child is aftsk.

Investigations may be conducted by thead of the child protection agenoy their delegate, or police.

Across the states and territories, there are different models of responses to reports dfathike and
neglect?’® Some jurisdictions have intaigency teants®, including

=A =4 =4 =4 =

New South Walesg the Joint Investigation Response Team (JIRT)
Queensland; the Suspected Child Abuse and Neglect (SCAN) Team
Western Australig the ChildFirst Assessment almderview Team (CAIT)
Northern Territoryg the Child Abuse Taskforce (CAT)

Victoriag the Multi-disciplinary Centres (MDLs

217

218

219

Children and Young People Act 2Q088T) s 360 (assessme@hildren and Young Persons (Care and
Protection) Act 1998\SW) s 30 (assessment and investigatid®aje and Protection ohfdren Act{NT) ss

32, 33, 35, 36, 84AChild Protection Act 199®Id) s14 (whether because of notification or otherwise)

I KAt RNBYy Qa t NBAE 3 dan e yonduddil if tietheral of the childtpction department

suspects on reasonableayunds that a child is at risk and believes that the matters causing the child to be at
risk are not being adequately addresse@hildren, Young Persons and their Families Act (P#5) s 18(1) (if

the Secretary believes or suspects on reasonable grotiadsa child is at risk)Children, Youth and Families

Act 2005Vic) s 86 (for a report under ss 81 or;82hildren and Community Services Act 200A) ss 31, 32,

33A, 33B (unborn child).

See Australian Law Reform Commission and NSW Law Reform GmmyRmily Violence Improving Legal
FrameworksConsultatbn Paper 1 (201713.116].

Legislation in Queensland specifically sets out the membership of the Suspected Child Abuse and Neglect
(SCANInter-agency team, stating that its purpose is to enable a coordinated response to the protection needs
of children by facilitating, among other things, information sharing between memfdritd Protection Act
1999(Qld) s159l.In other states and terrdries, the membership of inteagency teams is found in policy. For
example, the JIRT in NSW is pebeged and the roles and responsibilities of each of the agency members are
outlined in a memorandunof understanding between them.
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All interagency teams include, as core members, the child protection agency and the police in each state and
territory. Some juisdictions also include other agencies or persons. For example:

1 JIRT comprises Community Services, NSW Police and NSW Health profé8sionals

1 SCAN comprises thhealth and education departments as core team mebers, and Indigenous
representatives and othergenciesas required®!

1 CAIT has included the health and justice departtaén training programs

CAT includes Indigenous representatives and other agencies as required

1 MDCs includeepresentatives from Victorian Police Sexual Offences Child Abusstigation Teams
(SOCIg), the child protection agency and counsellors /amdadvocates from Centres Against Sexual
Assaulf??

=

Differences in inteagency team membership may affect how investigations are conducted and the amount
and type of informatioravailable to, and shared between, members of the irdgency team. A joint response
means that a victim is interviewed once and the information is shared among the agencies so that appropriate
services are provided to the child or young person and theiraffending family members. Not having to
repeat his or her story to officers from different agencies significantly reduces trauma and distress to the abuse
victim 223

In addition, as part of the investigative process in some jurisdictions, legislatiofficgfc provides that
information be obtained and shared with the relevant investigating offiéewhile in other jurisdictions the
legislationis silenton this point?®

Due to time and word constraints, it is not possible to detail the precise exchangdoomation in the
investigative stage in each state and territory. E&ctizZNA 8 RA OG A2y aQ OKAf R LINRBGSOi
exchange of information between police and the child protection agency, and between the police and other
nominated persas or agencie¥® However, the laws differ in terms of:

1 whether the obligation to share information is mandated or not

9 the situations in which the information can be shared

1 the type of information that can be shared

1 other prescribed persons with whometpdice can share information.

220 Department of Fany & Community Services (NSWjnt Investigation and Response TeaRS8W
Government,
<http://www.community.nsw.gov.au/docs _menu/for_agencies that work with_us/child_protection_services
[joint_investigation _response_teams.htm|?s=884661%¥20

221 Child Protection Act 1999)Id) s159K.

222 Department of Health and Human Services (\Gtij|d Protectio Manual: Multidisciplinary Centrg22 July
2015) <http://www.cpmanual.vic.gov.au/advicand-protocols/servicedescriptions/multidisciplingy-
centres.

223 Australian Law Reform Commission and NSW Law Reform Commissialy, Violence Improving Legal
FrameworksConsultation Paper 1 (201[1)3.121]

224 Children and Young Persons (Care and Protection) Act{I$%8) £48;Care and Protectioaf Children Act
(NT)ss34,38,84BKAf RNBYy Qa t NRAjS1G0hik2n/ Young Bersongand their Families Act
1997(Tas) ss 18, 19(3Fhildren, Youth and Families Act 2QUk) s 35

225 Queensland, Western Australia.

226 See, for exampleChildren and Young People Act 20@8T) Ch 2% are ad Protection of Children AGYT) ss
34, 38 Child Protection Act 1999Id) Pt 4Children, Young Persons and their Families Act [(25) PBA.
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For example, in &v South Walesand the Northern Territory, the police and the child protection agency have

a mutual obligation to share requested information where they believe that the information will assist the
other in provding for the safety, welfare or wellbeing of the child to whom the information relates. The

situation varies in other states and territorié€ This is discussed further below.

In Victoria, the Police Commissioner may gheshead of the child protectioagencyany information héd in
relation to an allgation being considered by the childgpection agency??® In Western Australiawvhere a
child underthe age ofsix has been brought into a hospital police officer may give thieead of the child
protection agencyany information relaing to the child that he or she reasonably believes is necessary to
safeguard or promote the wellbeing of the chifd.

Consultatiorbetween police anahild protection agency

Most jurisdictions have arrangements in place foemtews with children and their families to be conducted
jointly with police, as well as medical assessments to be conducted when necessary. This is to ensure that
charges can be laid where appropriate, that evidence is not contaminated, and that clasiférant burdened

by multiple interviews by different agencies about the same is$tfes.

In Queensland, unless a matter is urgent, the police are statutorily required to consult with the child protection
agency before investigating an offence against a aliifdm a police officer knows or suspects is a child in
need of care and protection, or before initiating proceedidsThe intention of the provision is to ensure

that police and the child protection agency agree on the best strategy to proceed with atig@ation and to
RSGUSNNVAYS GKSGKSNIAYAGAFGAY3 LINPBSSRAYy3Ia ¢g2dAf R 0685

In Victoria and Tasmanigolice arerequired to consult the child protection agency before bringing a
prosecution but only in relation to offences contathia the child protection legislatiof

Medical assessment

As part of the investigative process, a child maguire a medical examination amgsessment. Generally, a
person to whom a child is referred farmedicalexaminationand assessment, or the agency for which the
person worksmust provide a written reporon the examination, assessment, test or treatmedatthe
requestinghead of the child protection agenay police officer, as the case may Hé.

227 Children and Young Persons (Care and Protectiod)QQ8(NSW) s 248 are and Protection of Children Act
(NT) £293E (2).

228 Children, Youth and Families Act 2Q0t) s128.

229 Children and Community Services Act 200A) s40(6).

230  Daryl Higgins and Rae KaspigtvK A f R t NRE iSOG A 2y lthf BotST | ovBhIf BA F \F 16t X/ RVRTARY
Clearing Housdssues Paper No 3#ay 2011).

231 Child Protection Act 1999Id) s248B.

232 Australian Law Reform Commission and NSW Law Reform Commitgsialy, Violence A National Legal
ResponseReport No 1142010) [20.74].

233 Children, Young Persons and Their Families Act(Te37 ss 91(2), 92(2)(I®hildren, Youth and Families Act
2005(Vic) ss 493(2), 494(2).

234 See, for exampleChildren and Young Persons (Care and Protection) Act{N$8) s 17hildS y Q &
Protection Act 1998SA) s 26Children, Young Persons and Their Families Act(Te87 s 29.
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Each jurigliction provides protection for the person making the report from

9 breach of professional etiquette or ethics or a departure from accepted standards of professional conduct
1 liability for defamation because of the making of tteport>3®
{ civil liability if the reporis provided in good faitf*

Limitation of liability

Similarly, states and territories provide protection to those who provide information in gooddiarfuant to
provisions regarding investigative procedurigem civil or criminal liability and for baeh of any professional
code of conduct®’ Generally, a person who provides information under these investigativeeduresmust
not refuse or fail to comply with request for informatiorunlessthe information is privileged on the ground
of legal profes®nal privilege or would inaminate the persorf*®

Some jurisdictions also provide that itasdefence to grosecutionfor an offence if the defendant has a
reasonable excuse or the Poli@®mmissionecertifies in writing that compliance with the requesbuld
prejudice the investigation of unlawful condudisclose a confidential source of information in relation to the
administration of lawprejudice the effectiveness of a method or procedure in relation to the administration
of law; or facilitate a grsor®@ escape from lawful custody or endanger the safety of a peiSon.

Reports produced from investigations or assessments

It was noted in one submission to the Royal Commissionrtbatgovernment agencies often find it difficult
to learn the outcome ofreported allegationg?® Legislation in the Northern Territory provides that the
investigating officer provide théead of the child protection agenayith a report onthe outcome of the
investigation although other jurisdictions remain silent on this mattét

In the AustralianCapital Territory, the child potectionagencyis unable to provide members of the community
with feedback regarding the report. Hower, the agency will advise a mandatoeporter if their report will

be appraised or not*? 1t is possible to think of both advantages and disadvantages to the extended sharing of
such information.

235 Children and Young Persons (Care and Protection) Act{I$%8) s 173(7) (notably does not mention that it
needs to be given in good faith although thésea limitation of liability for the actual examination being
conducted in good faith and with reasonable care).

236 |/ KAf RNByQa t NBA)S2a0hik2n/ Yound Bersongand Their Families Act(Te] s 29.

237 See for example Care andProtection of Children ANT) s 39Children, Young Persons and Their Families Act
1997(Tas) s 19(8).

238 Children, Young Persons and Their Families Act(Te8J ss 19(6}7).

239 Care and Protection of Children ANIT) s 34(4).

240 Barnardos, Submissidyio 4 to the Royal Commission into Institutional Responses to Child Sexual Msuss
Paper4: Preventing Sexual Abuse of Childrenuttr@®Home Care

241 Care and Protection of (iren Act(NT) ss 36(4p 33(2) a report must be given to the head dfe child
protection agencyvithin 24 hoursafter completing the inquiries.

242 ACTOffice for Children, Youth and Family Suppieeping Children & Young People Safe: A Shared
Community Responsibiljtiiovember 2014.
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Familygroup conferencing

In most Australian states and territories, child protection legislation includes provisions designed to facilitate
negotiaied solutions?*® One frequently used process family group conferencingln organising such
alternative mechanisms, there are provisions aimed at ensuring thapénson facilitating or coordinating
such sessions provides sufficient information about¢hiéd, and grounds for believing the child to be at risk

to the meeting?* There are also confidentiality arrangements around the sharing of outcomes from a family
group conference.

Court

In most jurisdictions, the court may ordénat certain informationor a report about the childor matters
relevant to proceedingsde prepared and provided to the cou®

5.5. Out-of-home care

All states and territories have an OOHC systhat provides alternative accommodation for children and
young people who are unable to live with their parents. In most cases, child@@li#Cre also on a care and
protection order.OOHC includes foster care, relative or kinship care, family group hors&ental care and
independent living arrangement4® States and drritories are responsibldor funding OOHC, but nen
governmental organisation®NGOsgare often contracted to provide these services. Children are placed in care
either voluntarily or by cot order. It should be noted that much of kinship care takes place infornoaligide

the child protection system

Vaious inquiries have been condect into the activities of some state andrtitory government agencies
with responsibility for the care ahprotection of childrenin 2005, the Senate Community Affairs Committee
issued a reportentitled Protecting Vulnerable Children: a National Challeti{g@he Committee noted
variations across jurisdictions in definitions of when children would be regaaded risk oin need ofcare
and protection, as well as a lack of uniformity in the collection of datactimmended the development of a
national approach to child protection legislation and programs.

243 Children and Young People Act 2Q88T) Chapter3 (ss77, 88) (family group conferenc€lildren and Young
Persons (Care and Protection) Act 1898W) s34, 37, 38Child Protection Act 199®Id) Chaptel Part 3a
Division2, 3, Rart 3B s 68(d)(e) (family group meeting)K A { RidSBcyiaR Act 19985A) Part 5 Division 1
(family care meeting)Children, Young Persons and Their Families Act(T@8Y s 11 (Voluntary care
agreement) Part 5 Division 1 (Family group conference) s 82fljiren, Youth and Families Act 2QU) ss
11, 135, 145, 217 (short term and long term child care agreem@tt#iiren and Community Services Act 2004
(WA) s 9(j); s 136 (pfeearing conference).

244 | KAf RNBy Qa t NBA)Soohik2n/ Yound Bersongand Their Families Act(TeS) 84.

245 See, for exampleChildren and Young People Act 2088T) s865, 866,Care ad Protection of Children Act
(NT) s 149Children, Young Persons and Their Families Act(T®37s 61 Children, Youth and Families Act
2005(Vic) s 553.

246 Royal Commgon into Institutionalised Responses to Child Sexual Allemaes Paper 4: Preventing Sexual
Abuse of Children in Gof-HomeCare

247 SenateStanding Committee on Community AffaiParliament of AustraligRrotecting Vulnerableiiidren: A
NationalChallenge, Seconeport of the Inquiry into Children in Institutional C&2605)
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State and territory dgislation gives children andyoung people, their carerparents and certain other
individuals or organisationghe right to particular informatiorabout aspects ofi K S~ Q@#&é dt dfferant
stages of the OOHC proce$hese stages are discussed below.

Transitionfrom government tanon-governmentcarein NSW

In NSW services for OOHC were recently transitioned from the government to thegpgarnment sector.

The focus of the plan wake transition of children and young people who enter statutory care, and those

who are currently in placements provided Hye child potection agency to nongovernment servicg?4

Those providing care for children were also transitioned from the government to th@aeernment sector.

Once a carer chooses the NGO they wish to fem®, the NGQs givent 00Saa (2 GKS O NBN
child protection @encyalso providsthe NGO with information about the outcome of the Child Assessment

Tool (CAT) for each child placed with the céfer.

A BIl before NSW Parliamerat the time of writing aims to extend the information sharing provisiondhie
Children and Young Persons (Care and Protection) Ac{l998)o includethe sharing ofnformation about
carersandtheir household between agencie®° The amendment permits the Children's Guardian to disclose
information to thehead of the child protection agenty allow the agency head to carry duinctions relating

to children in need of care and protection. The information that may be discioskedies thatabouta person
that the Children'sGuardian reasonably believesaswas an authorised carer, carer applicant, prospective
adoptive parent, a guardian or prospective guardianan adult residing on the same property. With the
transitionof OCHCservices to the nomgovernment sectarthese reformsarguablyoffer an additional layer of
protection for children while securing greater accountability from the service proviefers.

Care tears

Many states and$ NN& (0 2 NA S & khiat@r&abletQuseNid discfse YeisOnal and health information
about the child where this is required to support proper care provisiorare teamisusually declared to:

9 coordinate or deliver services or care to a child, yopagsonor family member

1 promote, plan and manage services for a child or young person and their family

i facilitate information sharing between individuals and entitibsit are responsible for delivering or
coordinating a service to a child, young person or their faffily

248 Ministerial Advisory Group on Transition of @itHomeCare (OOHC) Service Provision in NSW to the Non
Government SectolQOHC Transition Plan Staged K S W2 K& QW71 @R K

249 Department of Family & Community Services (NSYQHC Transition of Community Services Carers and Case
Management Transfer of Children and Young Pedp®&WV Government,
<http://www.acwa.asn.au/kts/downloads/OOHC_Transition_Process_for NGOs.pdf

250 Update: TheChild Protection Legislation Amendment Act 2(NSW) was passed by the NSW Parliament and
assented to on 28 September 2015.

251 New South WalearliamentaryDebates Legislative Assembly, 3 June 2015, £384Brad Hazzard, Minister
for Family and Community Servic&econdreading Speeclghild Protection Legislation Amendment Bill
2015.

252 See, for examplACT Department of Hdth, Child Protection Practice Pag@013)46.
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The compsition of a care team will vary depending on the speciigebut generallyis comprised of the child
PNPGSOGA2Y LINF OGAGA2YSNE (KS, atdkparénR (ea appropaaf®)y Policy | 3 S N.
and/or legislation facilitates the sharind imformation between members of a care teaf.

Interestingly, Victoria provides that where there is a conflict between privacy concerns and the best interests
of a child, a consultation with Legal Services Branch or a regional or central privacy offider sttur2®®
Potentially, such a requirement could impede the sharing of information relevant to the safety and wellbeing
of a child. On its face, such a requirement appears at odds with the principle that the best interests of the child
is of paramount importance.

Care plas

Some jurisdictions provide for the development of a care ptéA. care plan will generally identify the needs

of the child and outline steps to be taken to address those negdsluding placement arrangements and
contact betweena child and people who are significantihe OKA f RQa f AFSX & dzQ&e | & |
LX Fya NBX ISYySNIrftfte NBldZANBR G2 06S 3A@Sy G2 G4KS O
person considered by thieead of the child protectiomgencyto have a direct and significant interest in the
wellbeing of the child®’

Carer assessments and obligations

Each state and territory hagquirements that applicants must meet before they can become caférs. is
to ensure carers are suitabpfacedand able to care for and protect a child from harm, and will not pose any
further risk tothe child placed in their care.

In most states and territories, carers are approved by ¢hid protection agencyhowever in New Suth
Walesand Victoria, arers may be approved by the relevant OOHC organisation. Queensland, South Australia
and the NortherriTerritory allow norgovernment organisations to assess, but not approaer applicantg®®

All states and territories require that carer applicants bejeabto preemployment screening to work with
children. All states and territories other than Western Australia and South Australia also require current
AONBSYyAy3a FT2N) 20KSNJ | RdzZ 0 Y SheoirffoNidatior? sharing frsangeneltf A O
concerningworking with children checks ammnsidered in detail below.

253 See for example, Department of Human Services (Midhrmation Sharing in Out of Homer€, Departmer
of Human Services Advice M403, 5 November 2012.

254 SeeChildren and Young People Act 2088 T) ss 863, 860(1)(Zhe Minister for Citdren and Young People or
the DirectorGeneral of theCommunity Service Directorateay give safety and wellbeing information in
relation to the child or young person to an information sharing entity for alakilyoung persorpepartment
of Human Services (Vithformation Sharing in Out of Homar@, Deparment of Human Services Advice No
1403, 5 November 2012.

255 Department of Human Services (Vic¥ormation Sharing in Out of Homear€, Deparment of HumarServices
Advice No 1403, 5 November 20%2,

256 And subsequently, revised or modified care plans

257 Care ad Protection of Children AQYIT) ss 73, 74f(ihe head of the child protection agencgnsides it
appropriate to do so). The agency hdaadd required to do sdf he or sheconsiders it inappropriate or
impracticable in the circumstances, having regard to the wishes of the child, any risk of harm to the child and
any other matters consided relevant.Children and Community Services Act 2084)ss 39, 89, 90.

258 Royal Commission into Institutional Responses to Child Sexual Amsgdtable into Preventing Child Sexual
Abuse in Out of Home Carks April 2014.

49



For example, in NSWhe requirements for authorisation of carers are set out in ®leildren and Young
Persons (Care and Protection) Regulation 20l Regulation requissNGOsas designated agencie®
assess the suitabilityf an individual to be a carer, and seut minimum screening requirements.

As discussed above, amendments proposed in IEW an authorised carer or a carer applicant, a guardian

or a prospective guardn, or a person who resides on the same property as the carguamdianto provide

information to a designated agency about another person if the provider of information:

T Kra 0SSy y20AFASR o6& (KS RSaA 3y hedddofthe EhildSx6tdction (G K S
agencythat the other person is a person to whom this section applies, or

91 otherwise reasonably believes the other person to be a petsavhom this section applies.

A designated agency may use such information to determine whetperson is suitable to be, or to continue
to be, an authorised carer or guardiaH.

A carer or prospective guardian must, as soon as practicable, notify the designated agesay of the child
protection agencyrespectively, if any other persomho is d or above the age of 18 years commences to

reside at the carer's home and will camtie to do so on a regular bagf8This includes when a minor residing

Fd GKS OFNBNRaE K2YS |ddGFrAya GKS |13S 2F my &SI NAO®
SEGSYR (KAa y20AFAOFGAZ2Y NBI dzA NB Y S3Buchigh ariehdmédS N& 2
supports the sharing of information by broadening thege ofcircumstances in whictihe designated agency

or head of the child protection agency must betified aboutthe presence of a person. For example, if an

adult is living in a granny flat on the same property as the carer, the presence of this indivigstdbe

reported to the designated agency.

The NSW Government has indicated tdasignatedagencies aralsoactively usinghe provisions concerning
the sharing of information between prescribéddies Children and Young Persons (Care and Protection) Act
Chapterl6A)to share information about carer historig®

Carers Register

NSW is the onljurisdiction that requires the development of a Carers Registégislatiord®® and the Office

2T GKS [/ KAfRNBYyQa Ddzl NRA I yirsudrt & thi® SquBeimentlBeRRedister/iss NB NJ
intended to help preventarers who have been dauthorised by, or are involved in unresolved matters with,

one agencyrom moving tacanother agencyhere they areauthorisedto carry out the same or similar wark*

Notably, withthe transition of OOH®@om the government to the nofgovernment sectorit was mportant

259 Child Protection Legislation Amendment Bill 2045W) sch 3, @45CAUpdate: TheChild Protection
Legislation Amendment Act 20(§SW) was passed by the NSW Parliament and assented to on 28 September
2015.

260 Children and Young Persons (Care and Protection) Act{li$%8) s 137,79C The Act also requires the NSW
I KAt RNB Y Q egiBteizbrgaRigatioys thatdrovide or arrange Voluntary-Oiitiome Care (VOOHC):
Children and Young Persons (Care and Protection) Act{i9%8) s 181(f). VOOHC is arranged on a voluntary
basis by a parent and supplied by a relevant agency or an indhédithorsed by a relevant agency or the
/| KAt RNBY Q& DdzZt NRAF Yy ®

261 Child Protection Legislation Amendment Bill 2088W) sch 3, cls 79D, 13%(3).

262 b{2 hFTFFAOS 27F K Submissibrf N® BRq/tiiEdRoyB @dmKiRsioh iyita Institutional Resgon
to Child Sexual Abuskssues Paper 4: Preventing Sexual Abuse of Children-of-Bome Care

263 Children and Young Persons (Care and Protection) Act{i$%8) 181(1)(d)

264 Royal Commission into Institutional Responses tad@ixual Abuse, CaStaudy 24, Day Twadadnscript,
March 2015.
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to establish a&entralised database of carers and household members. The Carers Register acts as a centralised
database of persons who are authorised, or who apply for authorisation, to pradeC in 8w South
Wales?®

The Carers Registerdesigned tosupport better information sharing between designated agentiesugh

a secure, restrictediccess databagbat holds information about authorised carers, individuals who apply to
become authorised carerand their household member&¢ It is designed to flag potential concerns relating

to particuar carers and their household members and provide triggers for agencies to follow up and seek
further information from other designated agenci&s.

A carercannotbe fully authorised until a designatedjency certifies on the Register that all required carer,
household member and household assessments have been completed. The Register will also contain

1

|l

details of Working with Children ChecMWCG applications andlearancesand will alert agencies in
advance ofequired WWCCghat must beapplied for(in the case of household members under the age
of 18)or renewed

the outcomes of carer applications and tlseirrendering, suspension, cancellation aogkssation of
authorisations

the oucomes of internal or Adimistrative Decisions Tribunedviews in these areas.

The Register will also flag the existence opiiogress reportable allegation investigations, and relevant
finalised investigationsA designated agency will bable to view aLJINE & LISOG A @S Ol NBNJ 2 NJ K
history with other agencies on the Carers Register and, as part of the assessment process, will be required to
seek information from any such agensfé®

¢tKS / KAf RNBY Q& Ddzr NRAI Y | VR rediskeS DesighateiztRgeNcleghat isladS |
public service agency or organisation that arranges the provisio@@fCand is accredited under the
regulationsc have access to the registenly when they are in the process of registering someofiey are
restricted to searching the register for the individual applicant they are consid&fing.

265

266

267

268

269

NSW Officeofi KS / KA f R NBI§VRGared Bagisi@Ehipl/yvivEv. kidsguardian.nsw.gov.au/oubf-
home-care/nswcarersreqgister.

NSW Office of the ChiWIS y Q &  DCdmerMRBglsteryFactsheet 3: Information for Designated Age(@€i&s);
NSW Office of the ChiWIS y Q &  DCdmerMRBglsteryFactsheet 2: Information for Carers and Household
Members: What Information isecorded®2015)

NSW Officeofi KS / KA f R NBISVDGared Bagist@hip:/yiviv.kidsguardian.nsw.gov.au/oubf-
home-care/nswcarersregister.

NSW Office ¥ (G KS [/ KA f ,BdbBigsidrENo B thNeRbylal\Commission into Institutional Responses
to Chidl Sexual Abuséssues Paper 4: Preventing Sexual Abuse of Children-of-Bome Care

Royal Commission into Institutional Responses tad@ixal Abuse, Case Study 24, Day Tvam3cript,
March 2015
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Informationprovidedprior to placement

Legislation in some jurisdictioff$mandates the provision of any informati@fout a child

1 to the extent thatthe head of thechild protection agencgonsiders appropriate fahe care and safety of
the child*"*and/or
{ to assist the carer to make an informed decision whether to accept the placement of &¢hild.

Often discretion is left with thdnvead of the child protection agendg determine the type and amount of
information provided to carers. For example, in Queenslahd,head of the child protection agenayust

provide information relating to the child to the carérat the carer reasonably needs to provide care and
ensure the safety of the chiff*¢ KS LIKNJ} &S WNBI a2yl ofeé ySSRaQ LINRJACF
the head of the child protection agen@g to what information the carer needs to provide care. Thesrdtion

could potentially inHdit the sharing of information.

DSYSNIffes OKAfR LINRGSOUAZ2Y ftS3aAAratliAzy LINRPOARSA
disclosure of any information to the caréf.

In Queensland, in decidighatinformationshould be given to the carabout the child, thénead of the child
protection agencynust have regard tthe child's right to privacy under the charter of righas a child in carg
which areset out in the legislatioA’® In Victoria, policy advéstateshoweverthat:

LG ¢2dd R 0SS O2yGNINEB G2 3I22R LINI OGAOS F2NJ/ KAfR t
risk behaviour, such as sexually intrusive acts against others, from a care provider on the basis of privacy
concerns aine as such information would be required to suppoie sad effective care plannirigr the child.

Carers and others are not prevented by privacy legislation from advising Child Protection of information arising
during placement in out of home care whehés is relevant to case planning for the child. Such information
could include a disclosure of abuse made by a child irF€are

This contrast demonstrates the tensitrat can arisdetweent O K A £ Rpfiviacy Bidktt® Kights df 8ther
children to besafe and securé&Submissions to the Royal Commission noted tlfi@ochildren are placed with
carers who are not fullynformed of their case history andjespite legislative obligationsnformation
provision is sometimes insufficient citing concerngabprivacy and confidentiality.” Such concerns should
not prevent the sharing of information where there is a risk to the safety or wellbeing of a child or children.

270 See for example Victoria, Queensland, Northern Territory and New South Wales.

271 Care ad Protection of Children A@IT) s 80Child Protection Act 199®Id) s83A¢ information held by the
headof the child protection dpartment relating to the childthat the carer reasonably needs to cdoe and
ensure the safety of the chil@hildren, Youth and Families Act 2Q0%&) s 179(1) (A similar requirement is
placed on an OOHC service where plga child as part of a Part 3.5 child care agreement.)

272 Children and Young Persons (Care and Protection) Aci(l$%8) ss 143, 144.

273 Child Protection Act 199®Id) s 83A.

274 Children and Young Persons (Care and Protection) Act{i$%8) s 143(2%;areand Protection of Children Act
(NT) s 80(2¢hild Protection Act 199®Id) s 83A(4).

275 Child Protection Act 199®@Id) s 83A(4).

276 Victorialnformation Sharing in out of Homeas@, Department of Human Seres Advice No 1403, 5 November
2012,4.

277 SeeQueenslandCommission for Children an@ihg People and Child Guardian, Submissiod 2o the
Royal Commission into Institutional Responses to Child Sexual ,Adsises Paper 4: Preventing Sexual Abuse
of Children in Oubf-Home Carg33 Act for Kids @bmission to the Royal Commission into Institutional
Responses to Child Sexual Abussues Paper 4: Preventing Sexual Abuse of Children-of-Batne Care
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Providing dequate information about a chiltb carersbefore the OOHC placemeabmmences is critical to
a stable placement and to meeting the needs of the child other children in careMeeting the needs of a
child in OOHC requires an understanding of their history and their probl@rok.failure to provide carers
with comprehens/e information about the child placed in their care haportedly contributed to serious
negative outcomes for other children in these hondé&sFor examplethe QueenslandCommission for
Children and Young People and Child Guardeported that in at leat one instance, thefailure to
appropriately inform a carer about the known sexualised behaviours of a young person placed with that carer
f SR (2 GKS 246y OFNBNDa OKAfR 0SAy3 | 6dzASRD
Interestingly, in NSW, the provisions relating to the provision of médion prior to and during care are
framed as rights rather than obligatio®¥. The Children and Young Persons (Care and Protectioniléat
provides that the child or young person hasight to informationconcerning the authorised carer prior to
being paced with that carer?8!

Informationsharingduring care

Some jurisdictions provide for the provision of information during care. For examgte Sduth Walesand
Victoria specifically mandate the provision of information (including medical information or the mstditad

of the child to enable the carer to provide appropriate care for the ch¥fdn New South Walesthis includes
information that may be reamably necessary to ensure the safety of the carer and other members of the
I dzii K2 N&A & SR O PENBiNExditates thezh&iRgof itotmation that may be necessary to ensure
the safety of other members of the home.

Information sharing by the carer

There are generally restrictions on the disclosure of information obtained by the carer in their role as carer.
For example, in the Northern Territorhe carer must not disclose the information otherwise than to a health
practitioner for the care of thehild or in othercircumstancesapproved by theéhead of the child protection
agency?®

In the Australian Capital Territory, child protection legislation permits the sharing of protected information
(that is not sensite information) by the carer witiomeone else fithe carer consider# necessary for the
proper exercise of thie responsibilities for the child or young persamnd if it is in accordance with any
directions given by théead of the child protection agen&P Protected information is defined quite broadly

278 See Queenslan@ommission for Children and Youagople and Child Guardianyl#nission No 42 tRoyal
Commission into Institutional Responses to Child Sexual Alssses Paper 4. Preventing Sexual Abuse of
Children in Oubf-Home Carg33.

279 See Queenslan@ommission for Children and Young People and Child Guardian, SubmissiotoNRogal
Commssion into Institutional Responses to Child Sexsalies Paper 4: Preventing Sexual Abuse of Children in
Outof-Home Care

280 For examplethe Children and Young Persons (Care and Protection) Ac{lI988) s 143 is framed as an
W dz K2NRASR OF NBENDR&a NARIAKG G2 AYyF2NNIOGA2Y F2N 6KS L

281 Children and Young Persons (Care and Protection) Act{l$38) s 145.

282 Children, Youth and Families Act 2Q0%&) s 179(2) (A simileequirement is placed on an owf-home care
service where placing a child as part of a Part 3.5 child care agreement.)

283 Children and Young Persons (Care and Protection) Ac{l1938) s 144.

284 Care ad Protection of Children AGYT)s 80.

285 Children and Youngeople Act 2006ACTS 854.
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and includes riformation about a child or their family that is received bgmeone involved in the
administration of child protection legislatiar exercisng a function under the A&®

In some jurisdictiog, outof-home carers are included as prescribed bodies and therefore can exchange
information under the information sharing arrangements betwegrescribed bodies (discussed below).
However, for those that are not, the ability to receive and disclosarmdtion about the safety and wellbeing

of a child is limited. Arguably, such restrictions could prevent critical information reaching certain individuals
necessary to ensure the safety of a child and to enable the carer to exercise their responsibii@iatidn to

the child.

Register of placements

New South Wales the onlyjurisdictionin whichlegislationrequiresthe head of the child protection agency

to maintain a register of the particulars of every child or young person who has been in OOHC for a continuous
period of 28 days or moré’ The legislation provides that each designagegncymust ensure that written,
photographic and other records relating to the development, history and identityabfild or young person

for whom the Minister hagarentaland supervisory responsibility are maintained and are accessible to the
childor youngperson?2O0OHC placement service providarastenter placement information about children

and young people in their care into the Minimum Data Set dataf¥se.

In addition, thehead of the child protection ageneynd each designated agency that supervisesglacement
of anAboriginal or Torres Strait Islandehild in OOH@wustrecordthe date,the period andthe plan for the
childto leave OOHC®

Although other jurisdictions do not legislatively provide for the development of a regierse every
jurisdiction is required to maintain recordshich would act as de factoregister. For exampleéhe Children
and Community Services Act 2@qMA) requireghe head of the child protection department to keep records
O2y Gl AYyAy3a WLINEB & O pactHo$ éveryAcfild f/MaNs ofi Hag lye€n inktlye caxdSal the child
protection department®!

5.6Information sharing with and betwegprescribed bodies

There is, to varying degreasross the Australian states and territorjésgislative provision for theharing of
information related to the safety, welfare and wellbeing of children and young people bett&en:

286 Ibid s 844.

287 Children and Young Persons (Care and Protection) Act{l$%8) 459. TheChildren and Young Persons (Care
and Protection) Regulation 20t2b { 2 0 £ a2 NBI|dZANBA GKS b{2 [/ fadkdsRNBY Q:
register of information about children and young people in voluntaryafdtome careChildren and Young
Persons (Care and Protection) Regulation 2002W) cl 82.

288 Children and Young Persons (Care and Protection) Act{l$38) s 160.

289 Departmen of Family and Community Servig@sSW)Out-of-Home Care Contracted Care Program
Guidelines11.

290 Children and Young Persons (Care and Protection) Act{i$38) s 167.

291 See, for exampleChildren and Community Services Act 2004) s 128.

292 SouthAustralia provides for this exchange of information in policy.
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1 these prescribed bodies and the child protection agefity.

There are a nmber of differences across jurisdictions and for each scenario including:

1 the type of informaion that may or must be shared

1 who and with whom information may or must be shared
1 the proactive or mandatory sharing of information;

9 for what purpose the irdrmation may or must be shared.

5SFTAYVAGA2Y 2F WLINBaONARGSR 62Re&Q

Legislation across jurisdictiogenerally includes a list of people and bodies that fall within the definition of
WLINE & O NI¥8ASdRfinetl #sRig rdtdprescribed in legislation for Southtralia. In South Australia, the
Information Sharing Guidelines (ISfpply to:

X a wide range of South Australian government agencies anegogarnment organisations acting under a
contract with the State government, including (but not limited to) thosekimg in health, education, policing,
juvenile justice, disability, housing, mental health, family violence, drug and alcohol services, Aboriginal
community controlled services, multicultural services, aged care, correctional servicesgatigatisnsand
screening units

The ISG applies to people doing paid or volunteer work in these sectors who provide services partly or wholly
to children and young people; families; pregnant women and their unborn childrehadults. However, the

ISG desnot apply to somespecificservice providers such as the Courts Administration Authority, the Crown
{2f A0A02NNRA hFFAOSET (GKS h¥FFAOS 2F (GKS S5ANBOG2NI 2
members and officers of courts and tribunals.

Prescribed entities in Queensland incluthe departments of health, housing and homelessness; community
care services; accredited schools; persons providing services to children or families; and Mater Misericordiae
Health Service$® In NSW, the list of presibed bodies is extensive and includes the NSW P&tices,
government agenciesschools hospitals fostering agencieschildcare servicesSOOHC servicesdoption
agencies and any other organisatithrat is responsible for or supervises the provisidrhealthcare, welfare,
SRdzOF A2y > OKAf RNBYyQad aASNBAOS&a> NBaAaARSYyGAlFf aSNDA
child protectionagencyis also authorised to exchange information with certain Commonwealth agencies

293 Children and Young People Act 2QRET) 863;Children and Young Persons (Care and Protection) Act 1998
(NSW) 245C;Care and Protection of Children ANIT) ss 293293E;Child Protectiorct 1999Qld) s159M
between prescribed bodies and service provid€hildren, Young Persons and Their Families Act(T2S}
s53B(3);Children, Youth and Families Act 2QUt) s36; Children and Community Services Act 20UA)
S28A

294 Children ad Young People Act 2008CT) ss 8%®%2; Children and Young Persons (Care and Protection) Act
1998(NSW) 245C;Care and Protection of Children AfT) ss 293293E;Child Protection Act 199®Id)
s159M; Children, Young Persons and Their Families393t (Tas) $3B;Children, Youth and Families Act 2005
(Vic) s85, 192,196; Children and Community Services Act 200A) s28A

295 YY26Yy & WAYF2NNIGAZ2Y AKFENARY3I SYyiAGASaQ 0!/ ¢0T WLINB
(NT,WLINBAONROGSR SyiAidASaQ O6vEiROT WAYT2NXIFGA2Y aKIF NRY:
Fdzi K2NAGASEAaQ 621 0d C2NJ SIasS 2F NBFSNByOS: G(GKSeé gAff
this section unless there is need fiifferentiation.

296 Ombudsman SAnformation Sharing Guidelines for Promoting Safety arellMing(2013 5.

297 Child Protection Act 199®Id) s 159M.
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including the FamilZourt, the Federal Magistrates Court, Centrelink and the Department of Immigration and
Citizenshipg®

Importantly,in NSWChapter 16/40f the Children and Young Persons (Care and Protectiorgritsages the
sharing of information by and with organisat®that have direct responsibility for or direct supervision of the
LINE A AA2Y 2F QuKolyt oR paBly 1O Zhildies MIAPp€a& dhat this would extend to both
government and nofgovernment organisations that provide extracurricular activifie@schildren, such as
sporting and recreational clubs and coaching and tuit@neensland appears to be similarly broad enough to
encompass such organisations. However, the Northern Territory is limited to goverfiomelgd
organisations. Other jurisdicins do not appear to include such organisations at all.

Both the Northern Territory and Queensland include thead of the child protection agenay their
definitions of prescribed bodies while Victaincludes an employee of the childbpectionagency

Other jurisdictions regulate the ekange of information with the childrptection agencythrough specific
provisions in their legislatiogfor example, s 248f the Children and Young Persons (Care and Protection) Act
in NSW

Mandatory nformationsharing by tle child protection agency with prescribed bodies

In some circumstances, the child protection agemuyst share information with prescribed bodieBheChild
Protection Act 199€QId) for examplerequires the child ptectionagencyto provide certaininformationto
aprescribed bodyvhen asking hat bodyto provide a service to a child need of protection, oto a member

2T GKS OKAfRQa FlLYAfe (2 KStLI YSSG GKS OKAft RNa LN
The head musgive the prescribetbodythe information it needs to comply with the request.

In addition, as noted above, in some jurisdictions a report of suspected child abaseNd#h &1 y2GA FA O
be referred to a communitpased family service. Theead ofthe child protection agencig then authorised
to provide certain information to that service tibtainthe necessary suppo?t?

Voluntary information sharing by échild protection agency with prescribed bodies

All jurisdictionsallow the child potection agencyto share information with prescribed bodies certain
circumstances® In Tasmania, these provisioatbowthe child protectionagencyto share information relating
to the safety, welfare or wellbeing ofchild. In Western Australia, infoation relevant to the wellbeing of a
child or chitlren, or the performance of the childrptection legislation may be shred

In Queensland®?the child protection agencynaya A @S WNBf SOy g Ay WA RNIA DSy OIN
head of the child ptection agencyeasonably believethe informationmay help the service provider to

298 Children and Young Persons (Care and Protection) Act(l$%8) s 245I.

299 Child Protection Act 199®Id) s 159H(2)4).

300 Children, Youth and Families Act 2Q0t)s 36.

301 Children and Young People Act 2Q088T) 860; Children and Young Persons (Care and Protection) Act 1998
(NSW) 245C;Care and Protection of Children AdfT) ss 293293D;Chill Protection Act 199@Id) s159M;
Ombudsman SAnformation Sharing Guidelines for Promoting Safety and Welll{gdt8) 5, Children, Young
Persons and Their Families Act 19Bds) $3B;Children, Youth and Families Act 2QU%) s35; Children and
Canmunity Services Act 20QWA) 23.

302 Child Protection Act 1999QId) s 159M(4).

303 Ibid s 159C(c)(2).

56



assess or respond to the health, educational or care needs of a relevant child or otherwise make plans or
decisions relating to, or provide services to, arelevant¢hidld § KS OKAf RQa Tl YAt &d

Mandatory information sharing by prescribed bodies with the child protection agency

Prescribed bors in the AistralianCapital Territory, New South Wales the Northem Territory, Queensland,
Tasmaniaand Victoriaare requiredto provide information relating to the safety, welfare and wellbeing of a
child or young person to the child protection agency upon the request or direction of the head of the child
protection agencyn certain specified circumstancé¥

In Queensland, tkiextends to information that the holder of the information reasonably believes may help
to, among other things:

1 investigate an allegation of harrar risk of harmto a child or assess a child's need for protection

i take action, or decide if he or she reasbly suspects a child is in need of protection

1 investigate or assess, before the birth of a child, the likelihood that the child will need protection after he
or she is born

1 develop or assess the effectiveness of a @itdise plan

i assess or respond the health, educational or care needs of a relevant child.

The QueenslandGovernment has made cledhat the provisionis unlikely tobe used very ofteras the
information sharing provisions under 159M ofthe Child Protection Actfllow for full collaboation and
information sharing between agencies to meet the protection and care nekdsildren and their familie®®

Voluntary nformationsharing by prescribed bodiedth the child protection gency

All jurisdictions allow gescribed bodieso share information relating to the safety, welfare or wellbeing of a
child or relevant person with the childptection agency?® There aregorerequisites for sharing information in
some jurisdictions. Fagxample, in he AustralianCapital Territory, the prescribed body must consider that
giving the information is in the best interests of the child or young person. As this is an overarching principle
of all child protection legislation, this would apply to other states and territories as well, althougpiimitty

stated in the section.

The type of information shared generally redato the safety, welfare and wellbeing of a child or young
person Thereappears to be a significant limitation in Victqrizowever,in that information may only be
shared ifit is relevant to the protection or development of a challdoutwhom thehead of the child protection
agencyhas received a protective intervention report. That is, it does not extend to any childributhose
subjectto aprotective intervention reporf®’

304 Children and Young People Act 2QRET) 862, Children and Young Persons (Care and Protection) Act 1998
(NSW) 245D;Care and Protection of Childréet (NT) ss 293E;hild Protection Act 199®Id) s 159N(1);
Children, Young Persons and Their Families Act(T@3] $3B;Children, Youth and Families Act 2Q0&) ss
195¢97.

305 Queensland Governmenghild Safety Practice Manu@013) 601.

306 Childen and Young People Act 20@&T) s 86XChildren and Young Persons (Care and Protection) Act 1998
(NSW) 245C;Care and Protection of Children Adfl) £293D;Child Protection Act 1999Id) s159M;
Ombudsman SAnformation Sharing Guidelines fBromoting Safety and Wellbeirfg013) 5,Children, Young
Persons and Their Families Act 19Bds) $3B;Children, Youth and Families Act 2QU%) s35; Children and
Community Services Act 200/A) 23, 24A, 28A, 28B

307 Children, Youth and Familiest 005(Vic) s 192(1),(2% hildren, Youth and Families Regulations 200
reg6.
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Mandatory information sharing between prescribed bodies

New South Walesand the Nrthern Territory are the only jurisdictiong whichinformation must be shared

between prescribed bodies updhe request of one prescribed body (the requestimgthority) to the other

(the requested authority)although the requirement to share is qualified in both jurisdictiofise nature of
the informationthat must besharedis limited by the type of informatiorequestedand the purpose for which
the information will be used by the requesting authority.

In New South Wales the information must be shared if the requested badgsonably believes, afteeceiving
sufficient informationfrom the requestingauthority, that the information may assist the requestginuthority
to:

1 make any decision, assessment or plamto initiate a conduct any investigation, or

i1 provide any service, relating to the safety, welfare or wellbeing of the child or young person or class of
children or young persons, or

1 manage any risto the child or young person (or class of children or young persons) that might arise in the
F3SyOe Qa ©Odmblbyé briiiésigriatad agenty

In the Northern Territorythe provision covergformation relating to the safety or wellbeing of a chitot
group of children, which is held by the requestsatlyand thatthe requestedodyreasonably believes would
assist the requestingodyto:

1 makea decision, assessment or plan
9 initiate or conduct an investigatiqor
1 provide aservice or perform #unction3°

While the mandatory requirement to provide information upon request triggers a flow of information
between defined prescribed bodigsuch provisions do not supporpeoactivesharing of information. This is
discussed further below.

Voluntaryinformation sharing between prescribed bodies

It is possible to imagine circumstances in whiak prescribed body magiot be aware ofnformationit could

request from another prescribed body, and so does mofuest it. In such a situatioiit, is possiblehat the
informationwill not be shared; potentially undermining the ability of the second body to protect the safety

and wellbeing of a child or young person. This is addressed in jurisdictions that provide for the proactive
sharing of information betwen prescribed bodies, discussed below. However, it is important to note that
some jurisdictions relynore heavilyon the child potectionagencyas a centraiS R WK dzo Q 23%FInA y T2 N
other words, the systemmelies on the assumption that all informatiarelevant to the safety, welfare and
wellbeing of children ad young people is held by the childogection agencyand can be accessed through
specific legislative provisions that enable prescribed bodies to request information froagémey.

TheWoodReportwas critical othis kind of structural arrangement, noting that:

308 Children and Young Persons (Care and Protection) Act{l$%8) 245D(1)3).

309 Care and Protection of Children ANIT) s 293E(2).

310 Children and Young People Act 208CT) ss 8583, except where a care team has been established by the
head of the child protection agency under s 868ijldren, Youth and Families Act 2QU) s35, although a
community-based child and family service may consult other relevant inddion holders if it has received a
referral under the Act and the consultation is for the purpose of assessing a risk to a child [s 36].
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The several agencies, including NGOs, that have responsibilities for the safety, welfare dredngedf
children and young persons, should be able to share information withouingeéa rely on DoCS as an
intermediary, where that information is required to promote the safety, welfare andbeelh of any such
person3!!

ThecentraBS R WKdzo Q LINPOSaa o4l a RSaONR O SRNew SuttOmadshssNE 2 Y S
since amencked the relevant legislation enabling the direct exchange of information between prescribed
bodies3!?

New South Wales the Northern Territory, Queensland, Tasmania and Western Australia, all have provisions
facilitating the direct exchange of information taeen prescribed bodie¥* In Queensland, ite Child
Protection Actallowsthe sharing of information between certaprescribed entitieandservice providers®

In Western Australisheadsof prescribed bodies can request relevant information from, or disclose relevant
information to, other prescribed bodie®®

In these states and territories, the information that may be shared is limited by its type and the purpose for
whichit will be used Generally, the type of information that may be shared under these provisiongsétat

the safety, welfare or wellbeing of a child or young person or relevant person. In the Northern Territory, this
is expressly extended tioformation about a person dter than the child (for example, a family member of

the child) that directly or indirectly relates to the safety or wellbeing of the chllth Western Australia, it
SEGSYRE (2 WAYT2NXIGA2Y GKIFG A& 2 Nbrhdasfokdrdbpad G2
OKAt®NBY Qo

311 New South Wales, Special Commission of Inquiry into Child Protection Services iR&\®W2008),
[24.173].

312 Ibid [24.98].

313 Children and Young Persons (Care and Protection) Act{l$%8) Ch 16A.

314 Children and Young Persons (Care and Protection) Ac{l$%8) Ch 16ACare and Protection of Children Act
(NT) £293A;293D;Child Protection Act 1999Id) s159M; Chitlren, Young Persons and Their Families Act
1997(Tas) $3B;Children and Community Services Act 20A)ss28A, 28B

315 Child Protection Act 1999Id) s159M.

316 Children and Community Services Act 208A)s28B

317 Care and Protection of Children AT 293B(2).

318 Children and Community Services Act 200A)s 28A
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believes may help the service provider to:

1 decide whether information aboutuspectecharm, or risk of harmto a child or about an unborn child
who may need protection after birth should be given to tiesad of the child protection agency

1 help thehead of the child protection agendyg offer help and support to a pregnant womarhere the
head reasonably suspedtse unborn child may be in need of protection after he or she is born

9 assess or respond to the health, educational or care needs ofdaichieed of protection

1 otherwise make plans or decisions relating to, or provide services to, a child in neededftiom or the
child®@ family; or

9 offer help and support to a child or ch@&dfamily to stop the childecoming a child in need pfotection.

Other jurisdictions also place a linoih when information may be proactively shared under these provisions.

In New South Wales the provider musteasonably believe that the provision of the information would assist

the recipient to make any decision, assessment or plan or to initiate or conduct any investigation, or to provide
any service, relating to the safetygelfare or wellbeing of the child or young person or to manage any risk to
0KS OKAfR 2NJ @&2dzy3a LISNE2Y GKFG YAIKEG FNRasS Ry (GKS

In the Northern Territory, the following limitations are plaoen the pro-activeprovision of information:

1 the providerhas specifiedhe relevantchild or group of childin when giving the information

9 there has been no specifiequestmadefor the information

1 the provider reasonably believes that the information would adhistrecipient to do any of the following
that relates to the safety or wellbeing of the child or childrerake a decision, assessment or plan; initiate
or conduct an investigation; provide a service or perform a functibn.

Tasmania regires that the rec&ving bodybe involved with, orlikely to be involved with, the relevant person
or a significant person to the relevant persoa which the information relate®*

NSW legislation specifically states that information provided under the direct sharingwhatfon provisions
may be providedvhether or not it hasbeen requested?? Inclusion of such a phrase in legislation would
appear tosupportthe proactive sharing of informatioalthough itdoes not require that the information be
proactivelysharedin this way

In New Suth Wales Chapter 16A and s 248 tife Childen and Young Persons (Care and Protection) Act
operateto reinforce each other. Where a request undeéhapterl6A has been declined, the childbpection
agencycan direct a range of agencigsincluding nord 2 3SNY YSy i &ASNIAOSa LINR DAF
servces and residential serviceso provideinformationrelatedto the safety, welfare and welding of a child

or young person under s 248hisis probablydue to the factthat s 248 will only be used irexceptional
circumstanceg, for example, where aequest for information by the childrptection agencyunder Chapter

16A has been declined and no mutually acceptable solution has been re#éhed.

319 Children and Young Persons (Care and Protection) Act{l$¥8) 245C.

320 Care and Protection of Children ANIT) 2930;293E.

321 Children, Young Persons and Their Families Act(Te8] $3B(3)(b).

322 Children and Young Persons (Care and Protection) Ac{l1938)s 245C(2).

323 Department of Family and Community ServidéSW Interagency Guidelines: Exchange of Information under
Section 248<http://www.community.nsw.gov.au/kts/quidelines/info_exchange/section 248.ktm
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Consent

Consent to share information relaginto child safety or wellbeing generallynot required by lawln some
jurisdictions, however, it isonsidered best practice to sedhe consent of the parent or child, praled it
does not place the childheir family or the professional at increasedk of harm®? It is still allowable to
share information even if the parent or young person refuses to give consent. Reasdosfpso should be
documented®?® In addition, policy generally requiresaff to inform clients that their information may be
shared with other agencies if there atencerns for thesafetyor wellbeingof children32

For example, the Child Wellbgirand Child ProtectiogNSWL y 1 SN> 3Sy Oeé XomhiR®@hsany Sa a
is na necessary, it should be sought where possible. Organisations should at a minimum advise children,
young people and their families that information may be shared with other organisaf®Wwhent OKA f RQ:
safety, welfare or wellbeing is at issue and conge not ableto be obtained or is withheldChapter 16A of

the Children and Young Persons (Care and Protectiorgréeides specific legislative authority for the sharing

of relevant informationIn Queenslands 159Mof the Child Protection Aceénablesdirect referrals without
consent.TheQueenslandsuidelines state that sharirigformation takes precedence over LJ- NBy (1 Qa NJ
confidentiality or privacy because the safety, welfare and wellbeing of the child is paraftbumiA, policy

states thatin circumstances wherebtaining consenis not possible or professional judgement indicaites

not appropriate for safety reasonthis should be discussed with a line managed a request for information

under s 24/0f the Children and Community Services Acinsidered?®

Privay

As discusseth section 4.3 all privacy legislation across Australia, and$kelnstructiog allow agencies and
organisations to use or disclose information where it is required or authorisedhpalenough there is a level
of inconsistency in how the provisions are frantétl.

Generally, the information sharing arrangements detailed above would fall under this exceptiahis, as
authorised by lawNSW child mtection legislation makes it clednat the information sharing provisions in
Chapterl6A and s 248f the Children and Young Persons (Care and Protectionpvactide any provision
contained in any other law (including state, territory and Commonwealth privacy legislation and the law

324 See, for example, Ombudsman 8#ormation Sharing Guidelines for Promoting Safetd Wellbeing(2013
14¢16, Department of Health (WA)nformation Sheet 1lnformation Exchange Between Begibed
Government Authorities Whehére is Protection of Children Concemspartment of Communities, Child
Safety and Disability Services (QRbotecting Children and Supporting Families, A Guide to Reporting Child
Protection Concerns and Referring Families to Supporic8g2014).

325 Department of Health (NT)nformation Sharindrelating tothe Safety and Wellbeing of a ChaidYoung
Persm (2012); Department of Health (WAhformation Sheet 1linformation Exchange Between Begibed
Government Authorities Whehére is Protection of Children Concerns

326 Ombudsman SAnformation Sharing Guidelines for Promoting Safety arelling(2013)5.

327 See alspChildren and Young Persons (Care and Protection) Ac{lIS¥8) 9(2)(a).

328 Department of Communities, Child Safety and Disability Services gt cting Children and Supporting
Families, A Guide to Reporting Child Protectiorc€ms and Referring Families to Suppernvigeeg2014).

329 Department for Child Protection (WA)orking Together for a Better Future for At Risk Children and Families
2012.

330 Privacy Act 1988Cth) APP6.2(b)nformation Privacy Act 201/ACT) TPP6.2(lrivacy and Personal
Information Protection Act998(NSW) £5; Information Act{NT) IPP1(finformation Privacy Act 200@Id)
IPP11.1(d), HPP2.1(fpformation Privacy Principles Instruction 2¢$3\) c#(10)(d); Personal Information
Protection AcR004(Tas) PPIP2.1(Privacy and Data Protection Act 200c) IPP2.1(f).
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relating to confidentiality and defamation) which prohibits or restricts the disclosure of that inform&tién.
prescribed body therefore cannot refuse to release information on the basis that the privacy law prohibits it
from doing so. However, as discussdxbve, there are limitations on the tyé information that may or must

be sharedandthe purpose fordoing so.For example, information sought by an agency must relate directly
to that agenc® work in relation to the safety, welfare and wellbeing qiaaticular child or young perseor

class of children or young peopf&. A prescribed body will be required to comply with a request for
information when it believes this will assist the requesting body in providing for the safety, welfare and
wellbeing of the child and/or young person to whom the information reldtés.

While these arrangements are provided for in legislatiam practice, staff may be reluctant to share such
information if they are not fully aware of theelevantexception under privacy law. For exampleis&alian
Capital Territory policy recognises than relation to vulnerable or at risk children and young people, the
balance between protecting their privacy and sharing information in order to protect thersaraetimes be
tricky for staff When in doubt, théest interest of the chilshould always be thewerarching guiding principle
and paramount consideratiofConfidentialityand privacy are important but should never override the safety
of the child or young persof#*

Refusal to provide information

In those jurisdictions thatequire prescribed bodies tprovideinformationto each otherupon request; that
is, New Suth Walesand the Northern Territory¢ a prescribed bodygan refuse to provide information on
certain limited grounds®*® A request for information may be refusedhere, for example,the requested
authority reasonably believes that givingetinformation could:

1 prejudice the investigation of a contravention (or pdse contravention) of a law

1 prejudicea coronial inquest or inquiry

1 prejudice any proeedings in a court or tribunal

1 prejudice the effectiveness of a lawful method or procedure for preventing, detecting, investigating or
dealing with a contravention orgssible contravention of a law

contravene any legal professial or client legal privilege

enable the existence or identity af confidential source of information in relation to the enforcement or
administraton of a law to be ascertained

1 endanger a pesonQ life or physical safety

1 prejudice thepublicinterest 33

= =

The requestedbody must give the requestingpody written reasons fo refusing to give any or all of the
requested information.

331 Children and Young Persons (Care and Protection) Act(l$%8) ss 245H, 248(5).

332 Ibid s 245D(2).

333 Ibid s 245D(3).

334 ACT HealtiChild Protection Practice Pag2013).

335 Children and Young Persons (Care and Protection) Act{liI$¥8) s 245D(4¢are and Protection of Children
Act(NT) s 293E(5),(6).

336 Children and Young Persons (Care and Protection) Ac{lI988) 245D (4), (5).
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Protection from liability

9F OK 2dzNA aRA Ol A B jhesa prdvidirg Antorimatiniir? gbod lfaNRinI &8ddrdance with these
arrangementsrom liability?®’, including protection from:

9 any dvil or criminal ation, including for defamation, malicious prosecution or conspiracy
i disciplinary action fobreach of ecode of professional etiquette or ethics
9 disciplinary action for departing fromccepted standards of professional conduct

The protection from liability supports a level of confidence in sharing information under these arrangements.

It is also necessary to ensure that information is shared for the designated purpose and that the information
is then handled and stored in a sge manner.For example, in &lv South Wales the receiving agency must

use the information for the safety, welfare or wellbeing of the child or young person (or class of children or
young persons) to whom the information relat&8 All personal and healtmformation held in relation to a
particular child must be maintained pursuant to an organisafionbligations under relevant privacy
legislation, except to th specific extent permitted b€hapterl6Aof the Children and Young Persons (Care
and Protection Act The Guidelines advise:

Information must be handled and stored in a secure way. A written record of exchanges of information under
Chapter 16A should be made and stored in a way that is consistent with the existing legislation (including the
State Reords Act 1998, Privacy and Personal Information Protection Act 1998 and the Health Records and
Information Protection Act 2002).

In addition, in all states and territories, reporter identity still needs to be protected. This means that those
requestingiF 2 NI A2y YIe& adAftf NBOSAGS NBRIFIOGSR OSNEAZ2Y
is discussed below.

Restriction on further disclosure of information

Most states and territories restrict any prescribed bothat receives information undethe various
information sharing arrangements from further using or disclosing the information for any purpose that is not
associated with the safety, welfare or wellbeing of tt&ld or young persor(or class othildrenor young

persong to whom the ifiormation relates®*® This means that the information should be shared only with

LIN OGAGA2YSNAB GAGKAY GKIFIG LINBaAaONAOSR 02Re& ¢K2 WyS
child or young persoff?

Effectiveness othapter 16A

AsChapterl6Aof the Children and Young Persons (Care and Protectioriy Actque across all jurisdictions,
the effectiveness of the regime is briefly considered here. Recent resitichted that although the passing

337 Children and Young Persons (Care antkBtion) Act 199§NSW) s245G(1),(2)(3)248(3) Care and
Protection of Children AGNT) 293F;Child Protection Act 199®Id) s 159QChildren, Young Persons and
their Families Act 199(Tas)s 53B(4) Children and Community Services Act 2004) s23(5), 28A(6).

338 Children and Young Persons (Care and Protection) Act(l9%8) 245F.

339 Children and Young Persons (Care and Protection) Act{l$%§ s 245FCare and Protection of Children Act
(NT) 293G(1).

340 Department of Family and Community Sees(NSW) Information Exchange Long Fact Sheet for Human
Services \0rkers
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of Chapterl6A(and training and organisati@l support for these changelsas improved information sharing,
manyagencies still experienamnsiderable difficultiesegardinginformation sharingand practices variable
across agencies, sectors and geographical locafitresprocess for sharingfiormationis perceived as being
cumbersome and bureaucratand there isstill considerable anxiety arounsharinginformation andthe
reluctance of some agencies and professionalsidosa Thereis also evidence that agencies in other
jurisdictions in Astralia, some of which have far more prescriptive requirements tNaw Suth Wales
manage to share relevant information efficiently and safély.

As discussed abov€hapter16A provides a mechanism by which information can be shared proactively
without the need to receive a requedt However, notwithstanding that such proactivity is permitted, there
does not appear to be any statement of policy that encourageisiduals and institutiont proactively share
wherever appropriaté?3

The NSW Ombudsman haasted, however that the benefits ofChapterl6Ahave been significant in all areas

of child protection practice inthat state The ability of governmentgenciesand nonrgovernment
organisationgo directly request relevant information from each other (abe proactive about providing it)

has meant that information from a variety of sources can be easily gathered to better inform assessments of
vulnerable children and bettetailor appropriate response¥?

5.7/ KA f RoMdhigdbéersindguardians

General, a childre® commissioner works to improve and ensure better services for all chjlditesreas a
childrer® guardian works predominantly to help improve the services for children in the careagemcy
Not all states and territories have a commis®o and a guardian. In most states and territories, the
commissioner also acts as the guardian. Queensland amd3luth Waleshave separate commissioners and
guardians. South Australia has a childgeguardian buto childrer@ commissioneit also haghe Council for
the Care of Children, established under tBkildrens Protection Actvith primary functions similar tehat of
achildrer® commissione#?®

The roles and activties of childrel® commissioars andguardians differ between jurisdictionSome take a
broad focus and represent all children and young people, while others focus on children and young people
who are at riskor those who come into contact with child protection systems.

For example, in the dtthern Territory, the commissione®role is to act as an advocate fand to ensure the
wellbeing of vulnerable children, particularly Indigenous children, and to represent their interests at all levels

of governmant and in the community.nl New Suth Wales the Advocate for Children andihg People
focuses on all children and young peopléor example, advocig for and promotng the participation of

children and young people in disionmaking;providinginput into laws and policies that affect children and
young people; undertakgresearchto improve theawareness and understanding of issues affecting children
YR @2dzy3 LIS2LX Sd Ly O2YLINRAaA2Yy>E (GKS / KAf{RNByQa

341 aliiKSg YSStSe S FftX WhLILRNIdzyAGASaE F2NI LYTF2NNI GA2
Centre University of NSW, April 2015).

342 Children and Young Persdi@are and Protection) Act 1998SW)s 245C(2).

343 aliiKSg YSStSe S FtX WhLILRNIdzy AGASE F2NI LYF2NNI GA2
Centre University of NSW, April 2015).

344 NSW Ombudsmaresponding to Child Sexual Adsa Aboriginal Communities A Report under Part 6A of
the Community Services (Complaints, Reviews and Monitoring) Ac{2@3section 14.6.

345 | KAfRNByQa t NBAIS20GA2Yy | OG mddo
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implementation of the WWCE€ystem,administering the Child Sex Offender Coumseccreditation Scheme
and other similar functions.

| KA T RuaBighe &

Anumber of provisiongn child protection legislation mandate the provisionioformation about thesafety

and wellbeingf a childc including allegations of sexual abust the/ K A £ R NB y Qérisdiztitzhs Mifkek | y &
as to whois required to provide this informatiorit may bethe head of the child protection agencyelfare
services, organisations praimgservices to childreor agencies proding OOHCG#

Generally,iiformation about individual cases disclosed to th& A f R NB y @0 békegt deitidentigh!’
However, informatiorabout suspected offences or suspected child abuse or neglagtbe disclosed tthe
appropriate authorities*® For example, in NSWhe / KA f RNB Yy Q énay izl thlFha IPofice
Commissionerthe Ombudsman, théiead of the child protection agenayr any other invstigative or
government agencyrgy information2 6 i A Y SR 6@ GKS [/ KAf $&NBefefriingdg NR A
function®*, being informatiorrelating to a possible criminal offence under any law or to grounds for possible
discidinary action under any la#?°

In addition, inNew South Wales G KS / KA f RNB Y Q are dafdry iNdRniatioyf withf thédead-of a4 2 &
the childprotection agencyauthorised carers and agencies resgilnie for the provision of OO}

| KAt RNBYyQa [/ 2YYA&aaArz2ySNa

As discussed above, the NSW system requ@C agencies (both government and 4gorernment) to

report allegations of abuse in care, inclug 3 & SEdz f | 6dzasSz (2 G(4KS hyYodzRa
becoming aware of an allegation and to subsequently report on the investigation of that allegation, including
advising on action taken or proposéd The Ombudsman, in turn, may disclose ceriafiormation to the

b{2 / KAfRNBYQa DdzZ NRALY F2N (§KS LIzNLI2 & €hil@ ProtedtisrS S E &
(Working with Children) Act 20XRISW)*3 This may include information that the Ombudsman believes may
cause an employee to ke disqualified person or subject to an assessment requirement under the working

with children legislation.

346 See, for exampleChildren and Young People Act 2088T) s 87hldren and Young Persons (Care and
Protection) Act 1998NSW)s 185(1)(b);Care and Protection of Children ANIT) s 84CChild Protection Act
1999(Qld) ss13J, 189AA KA f RNBy Qa t NBAIS ORCAS2GA@), B ™M dbdo

347 | KA f RNEB y QAct 199RBA) S B2 A52Ly(Council for the Care of Children).

348 Ibid s 52L.

349 Other than informatiorobtained in the course of exercising functions under s 40A otCthiéd Protection
(Working with Children) Act 201RISW) (the power to audit declarations made by exempt workers).

350 Children and Young Persons (Care and Protection) Ac{l1938) s 186A.

351 Ibid s 185(1)(a)(6).

352 Ombudsman Act 197dNSW) pBA.Designated agencies include mostevantgovernmentagencies
(Community Services, Ageing Disability and Home Care, Juvenile Justice, NSW Health, local government) and
non-governmentorganisations (includingovernmentand non-governmentschools, child care centres, owof-
home-care) in the childelated employmensphere.

353 Ombudsman Act 197dNSW) 25DA Reportableconduct investigations oftetake placeoncea criminal
investigation is completed. The reportable conduct investigation may have additional outcomes in terms of
criminal proceedings and/or a child protection response.
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5.8 Crosgurisdictional sharing

The interjurisdictional information sharing arrangements in child protection legislation include arrangements
for:

1 interstateofficers
9 prescribed bodiesand
9 the transfer of orderr court proceedings.

¢KS b{2 hYodzRaY!l YivelKtheleasy @iih HHch dllégediperpetators can travel between
states,any weakness in the regime for exchanging information betwstates can possignificant risks to
children®* For example, ifNew South Walgsdlegations of reportable conduct in relation to current
employees of designated agencies must be notified to the Ombudsman and investigated by the agency
whether they occurred in the recent or distant past; whether they concern conduct at work or outsite w

and whether the alleged conduct occurred withire stateor outside. However, where the alleged conduct

has occurred outsidthe state many human service agencies have typically been unable to exchange relevant
information for various reasons inclindy where the agency does not have the consent of the involved
individual. This has led to inaccurate risk assessments and investigations being concluded on the basis of
incomplete information and, as a result, children haverbegposed to unacceptableski®

Interstate officers

All states and territories, with the exception of Queensland and Victoria, provide thdtethe of the child
protection agencynay disclose to an interstate offic&€any information that has come to his or her notice
in the exercse of funcitons under child ptection legislation ithey considerit necessary to allow the person
to administer the law?®’

In addition, he Protocol for the Transfer of Care and Protection Orders and Proceedingsatarstate
Assistance April 200grarsfer Protoco) has been agreed to by athses andterritories, and New Zealand
andprovides guidelines for the transfer of casework and the transfer of orders and procesthejgansfer
Protocold dzLJLJ2 NI & G KS @I NR 2 dza 2gigidifors dvd Davidie? guid@inefkrstiafg LINE
information, obtaining interstate assessments, transifeg case work and transfeangorders and proceedings
between all Australian states, territories and New ZealaFie TransferProtocolreiterates that the best
interests of the child are paramount.

TheTransferProtocolcan be used as\ehicle for obtaining information from other state®ne of its aims is
02 WLINRPGARS T2NJ O22LISNI GA2y 0S¢ 28ioh ofkittitdnil YaDrigh 2 v &
LIS 2 LI S Q@ ittpvidaskior GmoBg/okh&r things) information sharing between state child protection

354 NSW OmbudsmarResponding to Child Sexual Agsa Aboriginal CommunitiesA report under Part 6A of
the Community Services (Complaints, Reviews and Monitoring) Ac{2@3section 14.6.
355 NSW OmbudsmarResponding to Child Sexual Agsa Aboriginal CommunitiesA report under Part 6A of
the Community Services (ComplainisyiBws and Monitoring) Act 1992012)section 14.6.
356 That is, any person who is exercising a function, or otherwise engaged in the administfatigorovision of a
law of a gate corresponding (or substantially corpemding) to a provision of theisk 4 SQ& / KAt R t NR
357 Children and Young People Act 2Q088T) s 852 (protected informatiohildren and Young Persons (Care
and Protection) Act 1998SW) s 231v(1f;are and Protection of Children AiT) s 1814 KA f RNBY Q& t N2 i
Act 1993(SA) s 54 hildren, Young Persons and their Families Act %5) s 77 hildren and Community
Services Act 200%VA) s 184(1).
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authorities. However, the provisions in tHeansferProtocol specifically related to information sharing only
refer to relevant child protection agencies providiimjormationto their interstate counterpaig.8

Relevantly, clause 25 tfe TransferProtocolprovides that, subject to confidentiality/privacy provisions in a
a0FGS 2N GSNNRG2NRQa fS3aratldAz2zyyY

1 a Department vill provide information it holds relevant to a particular child if requested to do so by
another interstate Department for the purpose of eng the interstate Department taindertake its
responsibilities under that Sta®a OKAf R LINRPGSOGA2Yy fSIAa&tLGAZ2Y

1 aDepartment will provide information it holds relevant to the safety, welfare and wellbeing of a child or
children to any or all States party to this protocol as agreed between the Departments of the respective
Statesand

1 a Department will provide infornteon it holds relevant to assist other interstate Departments to assess
the suitability of carers for children in OOHC.

The Transfer Protocol further provides that subject to contrary provisions insal 6 $Qa ff S3Aaft |
departmental officer receives information from an interstatepartment pursuant to this clause, the
information should be dealt with as iffitad beendirectly obtained by thelepartmental officer in thastate.

In addition, he Child Protection LegislatibAmendment BilR015 currently beforethe Parliamentof New
South Walesims to strengthen information sharing arrangements betwdenstateand assessing bodies in
other jurisdictions. The exchange may only be made in accordance with protocols méue Minister, in
consultation with the NSW Privacy Commissiofigr.

There are a number of conceraboutthe above arrangemd. First, it relies on the childrptection agencies

beingl WKdz0 Q 2F AYTF2NXI G§A2y d | b mustigy thidhiEthe lrefleGant MdBdj dzS & |
protection agency. This assumes that the chiltpction agencyholds the information in the first place.
Secondly, there is an element of discretion in the provision of information between interstate offiteas

is, where thegiving of the information is necessary to allow the person to administer the relevant child
protection law.

The NSW Ombudsman further noted thite & (i I ¢hil Qratection agenchas taken the view that it should

not make a request ta counterpart in aother state unless it is acting pursuant to its own legislative
responsibilities (this requires it to first form an opinion that the relevant issue has already met, or may meet,
the risk of significant harm thresholdyurthermore,the Ombudsman noted thigparticular interstate child
protectionagenciedelieve that they do not have the legal authority to even request critical information from

a third-party agency within their jurisdiction, in circumstances where they themselves do not hold the
information being sought and the seeking of such information would not be foiptimpose of protecting a

child within their own staté® The GOnbudsman noted that as part of the work plan to implement Metional

CNI YS62N] TF2NJ t NRGS deé pogillity lofdzitendidg thal ar@fér Protécaldr BhidBg/
information aboutchildren at risk was being investigaté&d.

358 Protocol for the Transfer of Care and Protection Orders and Proceedings and Interstate Assistance April 2009,
cl 25 (asamended 2011).
359 New South WalefarliamentaryDebates Legislative Assembly, 3 June 2015, £384Brad Hazzard, Minister
for Family and Community Servic&gcondreading Speeclghild Protection Legislation Amendment Bill
2015. Update TheChild Protection Legislation Amendment Act 2(NSW) was passed by the NSW
Parliament and assented to on 28 September 2015.
360 NSW Ombudsmar2013;2014 Annual Repo(2014)85.
361 Ibid.
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Clause 22f the Transfer Protocotelatesto the interstate notification of a child in need of protection.
Pusuant to cl 22, astate department that believes a known child hasmoved interstate may deemit
appropriateto notify the relevant department in the state where the child now resides about concerns relating
to the protection of that child, so it catake such action as it consideappropriate. If the exact interstate
whereabouts of the child is unknown, thetifying department should raise an alert in those jurisdictions
where it is suspected the child may now be living.

Transfer of court proceedingmsd courtorders

Each juridiction provides for the transfer of child protection orders between jurisdictionkegislation®?
Written notice about the decision to transfer an order must be provided to the child (if above a certain age or
of sufficient maturity) the guardian or pants of the child and, in some jurisdictions, other persons who the
head of the child protection agencpnsiders ought to be notifiedr who has a direct and significant interest

in the wellbeing of the chilé2 This must be done as soon as practicableibany event no later than three
working days after the decision to transfer has been made. Consent from the child (if of sufficient
maturity/age), parent and person responsible for the child is also generally required.

Under theTransfer Protocolalljurisdictions are required to appoint one or molrgerstate Liaison Officers
Clause 12 of the rptocol provides thatprior to the transfer of a child protection order or proceeding or
interstate placement of a child, the Interstate Liaison Officer of the sendiatgp must providetheir
counterpart in thereceivingstate with the comprehensive, accurate and up to datéormation necessary for
the request to be considered.he potocol outlines other requirements for the transfer of protection orders
or court proceedingg®

5.9 Confidentiality

Anumber of provisions in state and territory child protection legislaiiapose restritions onthe disclosure
or sharing of informatiorabout child sexual abuse in institutional contexts and related matiEnese are
often referred to asP O 2 y T A R2SNO (WA 3 cNiBidBsTiee include provisions that:

1 make it an offence to dische the identity of a notifieg including anything that would lead to disclosure
2F GKS y20AFASNRA ARSydAade

1 make it an offence for childrptection staff to disclose information obtained during the course of their
work

1 make it an offence to disclose theeidtity of a child®®

362 Children and Young People Act 208ET) ss 643, 644, 645hildren ad Young Persons (Care and Protection)
Act 1998(NSW) Ch 144Care anl Protection of Children A@NT) s 155Child Protection Act 1999Id) ss 207,
209;/ KAf RNBy Qa t NBAJS &4l 52Bfildrer)Yooung Begsons and Their Families Act(Te8y
ss 77A, 77BChildren, Youth and Families Act 2Q0%) Schedule L hildren and Community Services Act 2004
(WA) ss 158, 159.

363 Children and Young People Act 2Q88T) ss 646, 658hildren and Young Persons (Care and Protection) Act
1998(NSW) s 231K are and Pitection of Children AGNT) s 158Child Protection Act 199®Id) s 210;
I KAt RNBY Qa t NBAjSsOLhilgreh, YbubdiPemaamstaad Their Families Act(Te8) s 77D;
Children, Youth and Families Act 2Q0%) Skedule 1;Children and Community Services Act 200A)s 161

364 Protocol for the Transfer of Care and Protection Orders and Proceedings and Interstate Assistance April 2009,
c 13 (as amended 2011)

365 See, for exampleCare and Protection of Children AfT) s 301Child Protection Act 199®Id) s 189.
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91 otherwise limit the disclosure of informatiot§®

While protectingconfidentiality and limiting disclosure of such sensitive information is necetsqmptect
children and young peoplén some circumstances greater sharing of inforraatimayhelp to protect the

safety and wellbeing of childremAs noted in the ALRC Family Violencee@®rt, the investigation and
prosecutionby law enforcement agencies of serious offences alleged to have been committed against a child
or young person mayebhampered by laws that do not clearly permit relevant information to be shared with
the police. Consequently, the ability of the criminal justice system to protect the safety not only of the alleged
victim but also of other children and young people may dompromised®” The general prohibitions on
disclosure have substantial implications for the capacity of agencies to share information about a child or
young person for the purpose of investigating allegations of abuse and neglect. Requiring the ik 0

court order to authorise a child protection agency to disclose protected information is an obstacle to the timely
and effective investigation of allegations of child abuse and negffect.

Identity of a notifier

In all jurisdictions, it is an offende disclose the identity of a notifier or reporteor information that may
reveali KS y 2 ( A TROSheP dre linifed akdeptiong td thefehce. Disclosure may be made:

1 in the course of administering the child protection legislati®n

1 when giving gidence incourt’ h ¥ 1 Sy > GKS 02dzNIL Yl & 3INIyd fSI@S 2
ARSyGAGE A& ONRGAOIFNfEtE AYLRNIIYyG G2 GKS LINRPOSSRA
FRYAYA&AGNI §FA2y 2F 2dzadiA0SQ

1 where the notifier consents tthe disclosure’?

366 Children and Young Persons (Care and Protection) Ac{I$%8) ss 245F, 245Gare and Protection of
Children Ac{NT) s 293G(1E&hild Protection Act 199®Id) s 188.

367 Australian Law Reform Commissiand NSW Law Reform Commissigamily Violence A National Legal
ResponseRepot No 114 (2010)20.42].

368 Australian Law Reform Commission and NSW Law Reform Commissiaily, Violence Improving Legal
FrameworksConsultation Paper 1 (201Gh. 13.

369 Children and Young People Act 2QRET) s 85TChildren and Young Persons (Care and Protection) Act 1998
(NSW) 29(1)(f);Care and Protection of Children ANIT) s 150(1)Child Protection Act 199®Id) s 186(2);

I KAt RNBYy Qa t NBAj S3@Jichitigén, Yolrig Pensgrts and their Families Act ((095) s 16(2);
Children, Youth and Families Act 2QU%) s 41Children and Community Services Act 200A) ss 141(1),
124F, 240.

370 Children and Young People Act 2Q088T) ss 84847;Childrenand Young Persons (Care and Protection) Act
1998(NSW) s 29(1)(f)(i), 29(4), (48pre and Protection of Children AT) s 150(2)(cEhild Protection Act
1999(Qld) s186(2);/ KA f RNBYy Q& t NBAJ S13(8)aihijtren, Yaiing Repspres aheir Families
Act 1997(Tas) 46(2)(a);Children, Youth and Families Act 2QU) s 41Children and Community Services Act
2004(WA) s124F(2)(a).

371 /| KAf RNByQa t NBAJSIBG A2y | OG wmddo

372 Children and Young Persons (Care and Protection) Act{li$%8) 29(1)(d) (report is not admissible, except in
certain proceedings, including care proceedings and family court proceedi2§¢2)Children, Youth and
Families Act 2008/ic)s 190;Child Protection Act 199®Id)s 186 KA f RNBy Q& 199BBAEED G A2y ! ¢
(3)(5); Children and Community Services Act 280A) s 240Children, Young Persons and their Families Act
1997(Tas)s 16;Children and Young People Act 2Q88TPart 25.5Care and Protection of Children ANIT)s
27(2).

373  Childrerand Young Persons (Care and Protection) Act (1988V) s 29(N(i); KA f RNBy Qa t NBAJ SOl A 2
s 13(2)(c)Children, Young Persons and their Families Act [@25) s 16(2)(bEhildren, Youth and Families Act
2005(Vic) ss 41(2),190, 19Childrenand Community Services Act 2qOMA) s124(f)(2)(H (in relation to
sexual abuse).
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In addition, in the AstralianCapital Territory, the identity of a mandated person or voluntary reportes
classifiechs sensitive informatioand therefore cannobe disclosed to any other persdff Western Australia
providesthe leastrestrictive versiorg the disclosure can be made in administeyitherelevantAct, to the

police, with the consent of the notifier, and where the disclosure is made by an officer for the purposes of a
matter orproceedings relating to the child arigimnder Part VEFamily Law Act975(Cth)or the Family Court
Act1997Part5.57

In the context of a possible criminal prosecution, the concern is that these provisions may prevent the
disclosure to police of information that might assist in a prosecutibn.

Where child protection workers and police officers are working together as part of an integrated joint response
G§SIHYZ &dzOK |a vdzSSyatlyRQa {/!bx O2tftl 02NIiABS I N
are generally governed by agreemeHRbwever, it seems that there may be some confusion in practice when
the matter falls outside the brief of a joint interagency team. In a recent inquiry into child protection services
in Victoria, the Victorian Ombudsman found that child protection workeese confused about what
information they could and could not share. One misapprehension was that child protection workers could
not disclose the identity of reporters to Victoria Police when investigating allegations of physical or sexual
abuse against dhiren?’” This is despite an express provision in the Victorian legislation that allows a
protective intervenerg defined as théhead of the child protection agen@r a member of the police forog

to share information, including the identity of a reportavith andher protective intervener ol person in
connection with a court proceeding, including proceedings in the Family Court.

Recent amendments to th€hildren and Young People (Care and Protection)rAsew South Wales to
implement recommendationfrom the Wood Report’®, were designed to avoid this uncertainty. The
fSaIratrdAzy y26 LINPOARSAE GKIFG AYTF2NXIFGAZ2Y FTNRY 4K’
a law enforcement agency in clearly defined circuanses.

374 Children and Young People Act 2Q088T) s 845.

375 Children and Community Services Act 200A) s 124F(2)(g).

376 Australian Law Reform Commission and NSW Law Reform Csiomyiamily Violence A National Legal
ResponseReport No 114 (2010) [20.45].

377 Ombudsman VictorigQwn Motion Investigation into the Department of Human Services Child Protection
Program(2009)[78]¢[79].

378 New South Wales, Special Commission of liygato Child Protection Services in NS¥éport(2008),
[24.173].
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Thosecircumstances are:

1 where the information is disclosed in connection with the investigation of a serious offence alleged to
have been committed against a child or young person

1 where the disclosure is necessary to safeguard or promote the safety, welfareedifseing of any child
or young person (whether or not the victim of the alleged offerié®).

However, this disclosure without the consent of the reporter is not permitted unless a senior officer of the law
enforcement agency to which the disclosure it& Y I RS KI & OSNIAFASR AYy &6 NR (A
consent would prejudice the investigation of the serious offelcehe person or body maikg the disclosure

has certified in writing that it is impractical to obtain the consent of the regoft°

Child protection legislation in Western Australia was also amended in 2008 to broaden the circumstances in
which identifying information about a reporter can be disclosed. Among the circumstances list€thildhen

and Community Services Amtovides that identifying information can be disclosed to, or by, a police officer
for the purpose of, or in connection with, an investigation of a suspected offence, or for the conduct of a
prosecution of an offence, relating to the ch#fd.The provision is naower than the w South Wales
provision as it is confined to the investigation and prosecution of an offence alleged to have been committed
against the child wi is the subject of the report.

The ALRC Family Violencepg®rt recommended thatstate and terrtory child protection legislation should
authorise a person to disclose to a law enforcement agenogluding federal, state and territory policghe
ARSyiGAde 2F | NBLRNISNE 2N G6KS O2y(iSyda 2Fwhdre: NB L2

9 the disclosure is in connection with the investigation of a serious offence alleged to have been
committed against a child or young pers@md

9 the disclosure is necessary to safeguard or promote the safety, welfare and wellbeing of any child or
young person, whether or not the child or young person is the victim of the alleged offence.

The information should only be disclosed where:

9 the information is requested by a senior law enforcement officer, who has certified in writing
beforehand thatobtda Yy Ay 3 GKS NBLRZ2NISNRaE O02yaSyid ¢2dZ R LINB2
offence concernedor

1 the agency that discloses the identity of the reporter has certified in writing that it is impractical to
obtain the consent.

The person who discloses thadentity of the reporter, or the contents of a report from which the identity of a
reporter may be revealed, should notify the reporter as soon as practicable of this fact, unless to do so would
prejudice the investigatiof?

TheALRC Family Violence Remiso recommended thatate and territory law enforcement, child protection
and other relevant agencies should, where necessary, develop protocols that provide for consultation about

379 Children and Young Persons (Care and Protection) Act{l$¥8) s 29(4A).

380 Ibid s 29(4B). The Act also requires the reporter to be advised of the fact that his or her identity has been
disclosed, or that the contents of their report have been disclosed, except in certain circumst@hddeen
and Young Persons (Care and Protectikmt)1998NSW) s 29(4C).

381 Children and Community Services Act 200A) ss124K2)(c), 240(2)(iii).

382 Australian Law Reform Commission and NSW Law Reform Commissialy, Violence A National Legal
ResponsegReport No 114 (201®ec20-1.

71



law enforcement responses wheolice are investigatingllegations of buse or neglect of a child for whom
they have care and protection concer#s.

Disclosure of information in the course of work

In each state and territory, the child protection legislation contains provisions for protecting the confidentiality
of informationcollected by child protection agencies or for precluding such information from being admissible
in another proceeding® Various child protection legislation provides thatist an offence to disclose
information obtained in the administration @hild praection legislatiorfor other purposesexcept in certain
circumstances including:

with the consent of the person from wim the information was obtained

2N WgAGK 20KBNI fI ¢gFdz SEOdzASQ

WSEOSLI a LINFPARSR o0& (GKAa tFNIQ

if authorised or required to do so bgw

whendivulging statistical or other data that could not reasonably be expected to lead to the
identification of any person to whom it relates

9 if authorised or required to do so @anemployer.

=A =4 =4 =4 =

The Law Reform Commissianade a number of recommendatisim this are, in particular tha®’

i state and territory child protection legislation should not prevent child protection agencies from
disclosing to federal family courts relevant information about children involved in federal family court
proceedings imppropriate circumstancé®

i state and territory child protection legislation should expressly authorise agencies to use or disclose
personal information for the purpose of ensuring the safety of a child or young pétson.

5.10Conclusion

The informationsharingarrangements, legislation and terminologg the child protectioncontext differ
markedly across jurisdictis. Thisis likely tocreateimpedimensto information sharing due to lack clarity
and understanding among those with responsibilitiesthis area. It would be worth considering working
towards greater consistency tbetter facilitate and support appropriate information sharingarticularly
where information must be shared across jurisdictioas has been done, for example, in the eaHijJdhood
services sector (sesection8).

383 Ibid Rec20¢2.

384 Children and Young People Act 2Q088T) ss 846, 8681; Children and Young Persons (Care and Protection)
Act 1998(NSW) s 29Care ad Protection of Children AQNIT) s450, 195, 221Child Protection Act 1999Id)
ss18@8;/ KA f R NXB yoAct 109§BAJ S O3 52Children, Young Persons and Their Families Act 1997
(Tas) ss 16, 108hildren, Youth and Families Act 2Q0t&) s<t1, 12%130; Children and Community Services
Act 2004(WA) ss 23, 124F, 141, 2291.

385 Children and Younersons (Care and Protection) Act 1@98W) s 254(1)(e).

386 Children, Youth and Families Act 2Q0&) ss 205, 206.

387 Australian Law Reform Commission and NSW Law Reform Commissialy, Violence A National Legal
ResponseReport No 114 (2010¢cs 303, 309, 3310 and 3611.

388 Ibid Rec 30¢4.

389 Ibid Rec30¢12.
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The most varied informatiosharing arrangements are thoselating to the sharing of information between
prescribed bodieNotably, somejurisdictions continue to rely on the child protection agency as a cbsd
hub of informationfor intra-jurisdictional sharing® New South Wales is perhaps themost permissive
jurisdictionin relation to noncentralised information sharing allowing along list of prescribed bodies to
shareinformation about thesafety and wellbeingf childrenlaterally underits child potection legislation.
This approactovercomes the issueassociated with relying on the childgiection agencyas a central
repository of information.

While the issueof intra-jurisdictionalinformation sharindhas been addressdd mostjurisdictions,problens
remain when it comesto inter-jurisdictional information sharing. The state and territasiild protection
agencies areelied on as hubs of information when it comes to sharing informaticacross jurisdictional
boundaries. Generallandwith limited exceptions, information can only be shared between théowarchild
protection agencies.

Sates and territories differ as to the information provided prior to placemefra child in OOH@®\s discussed
above,ensuring carers havadequate information about a child before OOHC placement is critictido
stability of theplacement and to meeting the needs of the chilthe NSW Carersfister appears to be a
positive developmentenablingcertain information about carers to be shared with designated ageqdiest
is, those esponsible for OOHC.

390 Children and Young People Act 2088T) ss 8583, except where a care team has been established by the
head of the child protection agency under s 868ijldren, Youth and Families Act 2QU%) s35, although a
communitybased child and family service may consult other relevant information holders if it has received a
referral under the Act and the consultation is for the purpose of assessing a risk to a child [s 36].
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6. Working with children legislation

6.1 Introduction

All Australian jurisdictiondhave employment screening procedures to check the criminalotést of
individuals wishing to work with children or in positighsit may involve contact with childrer’®! There are
three main types of screening checlmlice check, used inSuth Australig Working with Children Chesk
(including police checka)sedin New South Wales the Northern Territory Queensland, Victoriand Western
Australig andWorking with Vulnerable People background cledlsed in théustralianCapital Territory and
Tasmania Thesescreening processes amllectively referred tohere as Working with children ched
(WWCC)

In New South Wales the working with childre® K SO1 A& I RYAYAAGSNBR o6& GKS h
Queensland operates the BlueCard service under the Public Business Safety*Xderatlother stées and
territories, responsibility falls within a government department. WWCCs are oversediffdrgnt bodies in

different jurisdictions¢ F2 NJ SEIl YLX S GKS hTFAOSewaHuth WS and kha f R NS
Department of Justice and Regulatim Victoria. For the sake of consistency, the téb S NBR SSAy 3 06 2
be usedn this report

6.2 A national approach

A nationally consistent approach to WWCCs is being progressed undeatioaal Framework for Protecting
Australia's Children 20@20143% As noted by the Royal Commission, a national approach to WWCCs would
help address some of the main problems with the current approach to information siéting.

One of the actions undeBupporting Outcome 6f the National Frameworisexual abuse anelxploitation is
prevented) is the implementation of a national framework for inggrisdictional exchange of criminal history

for people working with childrert KS / 2 dzy OAf 2 F | deh{( N)NEtbralyFrabevaiSioiy Y Sy
t N2 GSOGAY Ihildredz200@RD20K I Dal / 32| € 2F RSQ@St2LAYy3I Wl VI
22N]JAYy3 AGK / KAt RNBY / KSO1a FyR3®OKA{R alr¥S 2NAIY.

391 Working withVulnerable People (Background Checking) Act RACT)Child Protection (Working with
Children) Act 201@NSW)Working with Children (Risk Management and Screening) Act(ZQap
Registration to Work with Vulnerable People Act 200z85)Working withChildren Act 2008vic);Working
with Children (Criminal Record Checking) Act Z004). In the Northern Territory and South Australia it is
O2y Gl AYSR Ay (KS OKA CRéldyRaiectibiRAhiBiOniARR Y KA SRNBYRaAA2Y Y
ProtectionAct 1993(SA).

392 The Commission for Children and Young People and Child Guardian (CCYPCG) ceased operation on 30 June
2014 and responsibility for the Blue Card system was transferred.

393 Thenational framework lists this appach as action under Outcoméhildren and families access adequate
supporttopror2 0S &l FSGeé& IyR AYyUSNBSYyS SINIe&Q

394 Commonwealth, Royal Commission into Institutional Responses to Child Sexual\®btsag with Children
Checks Repo(2015.1 2 6 SOSNE 3IAGBSYy GKS GAYAYy3d 2F (GKFG NBLR2NIZ
have not been considered in detail in this research report.

395  Council of Australian Governments G A2yt CNI YSG2N] F2NJ t NRPO2ADGR y I ! dz
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Aworkinggroup set up to examine WWCCs noted that

» the variation between state and territpsystems makes it difficult to recognise and accept safety checks of
volunteers and workers who move across borders. In addition, the lack ofumiedictional infrastructure

means that any change to the suitability status of the person cannot betieéfly actioned and communicated

G2 Fye NBtSOIyd SYLX28SNR 2N 2Nl yAalrdirzya | 00Saa.

Stateand territory governments are alifferent stages of implementing national exemption arrangements for
workers and volunteers who crogsisdictional borders for work for up to 30 days in anymé@nth period3®’

In 2009, COAG committed to trial theter-jurisdictionalExchange of Criminal History Information for People
Working with Childreithe Exchange). This was followed by amiMetween all states and territories for the
exchange of criminal history information including spent convictipaading chargeson-conviction charges
(except Victoriapnd further information held by police to clarify the circumstances of the offence ayeglle
offence.In 2013, COAG agreed to a permanent ifitgisdictional exchange of criminal history information

for screening people working with children. The Exchange operates underinteegovernmental
Agreementfor the Exchangeand applies to screeningnits authorised by law to participate in the Exchange
(listed in Schedule 2 of the Agreement). Under the Agreement, there are strict conditions on the receipt, use,
storage and destruction of the expandediminal history informationFor instance, the greement only
authorises participating screening units to request and receive the expanded crimitay hiigbrmation. The
receipt ordisclosure of expanded criminal history by or to any other person, even if it is for the purpose of
screening people whmay be working with children, ot authorised by the Agreement nor the legislative
provisions that support the Agreement anthy involve criminal sanctiof®

6.3 Types of informatiomusedfor assessment

WWCCs are conducted by the relevant overseeinyfmrdwing orvarioush Y F2 NY I GA 2y G2 | aas
suitability for working with children. Information used for assessment varies across jurisdictions and can be
drawn from a wide variety of sourcels may include details of

1 convictionsg whether ornot they are spentand whether or not an order has been made that a
conviction should not be recordéd

1 apprehended violence orders

criminalcharges; whether or not heard, proven, dismissed, withdrawn or dischat¢fed

1 any relevant allegations or poligevestigations involving the individual

=

396 Department of Social Services (Ctiosition Paper: Toward a Nationally Consistent Approach to Working With
Children ChecK2011).

397 Royal Commission into Institutional Responses to Child Sexual Aldadéng with Children Checks Report
(2015)128.

398 Courcil of Australian GovernmentBjtergovernmental Agreement for a National Exchange of Criminal History
Information for People Working with Childré2013).

399 Child Protection (Working with Children) Act 2043W) s 33.

400 Ibid.
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1 information relating to offence/$*
1 any relevant employment proceedingsdisciplinary information from professional organisations

This can include information that relates to events that occurred when the pavasrunder the age of 18?2
Tasmania has made provision for old convictions not to be treated as annulled in relation to various child
related employment roles, which makes these convictions available for consideration when conducting
criminal records check§®

In addifon, as mentioned abovéhe NSWOmbudsmarplays a unique role in relation MWWCCsUnder Part

3A of the Ombudsman Act 197designated agencies and organisations are required to rtepertain

WNB L2 NI | 0 £ hat B&yyhBtda@du@ to behdwur covered by mandatory reporting to the
Ombudsman¢ KS hYodzRaYlIy>X Ay (dz2NYyZI YI& RA&AOf2aS OSNII Ay
GKS SESNDAAS 27F (KS DaulidieRtediof QNorkifigdeythGDhikirdny A0L24ATRsS NJ (1 K
material maythen be considered in granting, suspending or cancelling a WWCC. In its submission to the Royal
Commissiondd KS ! dZAGNI f Aly / KAf RK22R C2dzyRIGA2y SELINB&as
more robust and effective initsintén G2 LINRP G§SO0G0 OKAf RNBY FTNRBY | o%aS |y

¢KS w2el f wwarking with £Hil@ef ClecReportsummaisesthe types of information checked
during aWWC(seeAppendix [k

The different background information used tormtuct WWCCs across jurisdictions creates difficulties in-cross
jurisdictional or national employment. In addition, criticisms relate to the nature of the information relied
upon in conducting WWCCEhe nature of checking criminal history relies on thesparhaving already come

to the attention of police and justice systems. Tilbury notes that research has consistently found that much
abusive behaviour has historically gone unreported, and the majority of sexual abuse perpetrators detected
do not have prio convictions for any form of child maltreatmeff. However, it is acknowledged that to a
certain extent the schemes are preventative in that there are people who do not apply as they believe they
are not likely to be approved® On the other hand, there mape a lack of consideratioaf balancing a
LISNE2Y Qa NAIKG G2 Y2@0S LI ad Fy 2ftR 2N®sxidyn2N O2
disproportionate effect on Aboriginal and Torres Strait Islander people because of their disproportionate
involvementin the criminal justice systef{®

401 Child Protection (Working with Children) Act 20U3W) s 33.

402 Ibid.

403 Annulled Convictions Act 200Bas) s 9, ansth 1.

404 Ombudsman Act 1970NSW) 25DA¢ KS / KA f RNBSyYy Q& Ddzr NRALFY Yl & | faz2 &kl
criminal offence or grounds for disciplinary action with the Ombudsman under section 186A and, more
generally, under Ch 16A of tl@hildren and Young Persons (Care and Protectiarf)988(NSW)

405 Australian Childhood Foundation, Submission No 38 to Royal Commission into Institutional Responses to Child
Sexual Abusdssues Paper 3: Child Safe Organisatidt@sOctober 2013.

406 Tilbury, C\Working with Children Checkslime to Ste@Back®2014) 49(1Australian Journal of Social Isspes
87,92.

407 Ibid.

408 Ibid,94¢ Af 6dzNE OAGSa (g2 OFasS SEFYLISa 2F LINA2N 02y @A O

409 Ibid, 95.
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There are limits to the effectiveness of screening as a prevention activity because it tends to focus on those
who have already left traces of their abuse activitgriminal and other record8ut it is likely that a majority

of perpetrators will not have been previously detected or left such records. In response, the literature highlights
that the majority of offenders detected also had histories of substance abdsaaenceBecause of this, pre
employment screening for criminal histories involving substance abuse and violence is practised in some
Australian states and territoried®

Submissions to the Royal Commission highlighted other information that may hd teséfclude in WWCCs
includingnon-conviction informationthat has been tested or validated thugh a formal process, such as
domestic violence ordergpersonal protection orderschild protection ordersoutcomes of the disciplinary
proceedings of pfessional registration bodies amaitcomes of professional misconduct procésgs during
previous employment!!

Additional measures suggested includgencies and organisatiorsonsideing the particular risks and
reducingany potential opportunities for children to be exposed to abuse in the context ofthAtS y O & Q& 72
2NBFYAalFIGA2yQa | Oadeidydoigéhiatidn yhen dévelaps mskAranAgemehtiksBategy
designed to address those risks. This was ifiedtias best practice in the 2005 report produced by the

/| 2YYdzyAGeé |yR 5AaloAfAlGe {eSitdGreathg ChiddiSyia EndrGnmatis. | ROA

6.4Who is subject to avorking withchildrencheck?

TheAustralian Institute of Family St provides a concise summanfithe individuals subject to WWCQ@s

its publication,PreEmployment Screening: Working with Children Checks and Police €heoksever, it is
important to note that, consistentvith the proposed amendments to notificatiomegarding adults residing

with an out-of-home carer discussedabove,a Bill before the Nw Suth Wales Parliament at the time of

writing alsoproposes to extend the requiremefar a WWCGor adultsresiding at the home of an authorised
caref“toanyLISNRA 2y WNBAARAY3A 2y GRS aFYS LINPLISNILI&Q |a i

410 Royal Commission into Institutional Responses to Child Sexual Atiesen Report: Working with Children
Check42014)131.

411 ACT Children and Youngdpé Commissioner, Submission #8lto Royal Commission into Institutional
Responses to Child Sexual Abussues Paper 1: Working with Children Chécigust 2013.

412 Department of Social Servic@Sth) Position Paper: Toward a Nationally Consistent Approach to Working with
Children Check2011)8.

413 Australian Institute of Family Studid®eEmployment Screening: Working with Children Checks and Police
CheckgOct D14),<https://aifs.gov.au/cfca/publications/preemploymentscreeningworkingchildrenchecks
and-p>.

414 Child Protection (Workingith Children) Ac2012(NSW) s 10.

415 Child Protection Legislation Amendment Bill 204SW) scl2. Update: TheChild Protection Legislation
Amendment Act 201ENSW) was passed by the NSW Parliament and assented to on 28 September 2015.
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6.5 Information sharing for assessment

Provisions within legislation authorigeformation relevant to an assessment of whether a person poses a risk
to the sakty of childrerto be provided to the oveseeing bodyipon request.Such authorised persomsclude:

)l
)l
)l
)l

the Police Commissioner

the Director of Public Prosecutions
a prescribedody

any government agency or perséi

Other provisionsenable thesharingof information that would allowregulated persos under the relevant
legislationto be monitoredFor example, Western Australia provides that a regulatedgregshat is, a person
who employs or carries on a chicelated business or who is an education provigenust provide specified
information ordocumens that theoverseeing bodyeasonably needs to establish that the regulated person
has complied withhe legislatiorf*’

Provision exists to protect those who provide information from contravening any duty of confiderftiality.

6.

6 Confidentiality

Disclosingnformation obtainedin exercising a power or performing a function undee relevant working
with children legislatioris generally prohibitedinless a specified exception applfé$Queensland has a
further provision targeing quite specific nformation and the circumstances in which that information is
gained??°

In New South Wales a reporting body is required to report to the overseeing bodg name and other
identifying particulars of any chiietlated workerit has found to havengaged irsexual misconduct against,
with or in the presence of a child, including grooming of a ctlth addition, Schedule 1 of thghildren and
Young Brsons (Care and ProtectioAct enables the Ombudsman to make a notification concern to the
overseeing body.

In its submission to the Royal Commission, the Australian Human Rights Commission noted that:

416

417
418
419

420
421

Child Protection (Working with @ren) Act 201ZNSW) ss 31, 32: The DPP is, on receipt of a notice under

s31, authorised to disclose to the Children's Guardian information or other documents that may contain
information in addition to the information required by the notice, whettw@rnot that information or those
documents are subject to legal professional privilege or other restrictions on disclosure. This section has effect
despite any other Act or laviRegistration to Work with Vulnerable People Act 2(00a5) 29.

Working witi Children (Criminal Record Checking) Act 2004) s42.
Registration to Work with Vulnerable People Act 201&5) 29(2).

Working with Vulnerable People (Background Checking) Act(&@IN) s 65Child Protection (Working with
Children) Act 201eNSW)s 45;Care and Protection of Children AdiT)s 195;Working with Children (Risk

Management and Screening) Act 20@d)s 385/ KA f RNBy Qa

t N2 G SGhe@dd wS3dzd | A

Registration to Work with Vulnerable People Act 20l&5)s 54;Working with Children Act 200&/ic)s 40(1);

Working with Children (Criminal Record Checking) Act @V@4s 39.

Working with Children (Risk Management and Screening) Act(Zl6ps384.
Which generally includes schools, religious bodies such as churches, and OOHC a&gjsiltciesotection
(Working with Children) Regulations 208SW) reg 25Child Protection (Working with Children) Act 2012

(NSW) $5.
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It is important to protect the integrity of check systems by ensuring that information used for WWCCs is used
for the purpose for which it is collected, and sioared for other purposes related to broader or individual child
protection concerns. In this context, further work should progress on establishing protocols and |hevg to a
information exchange across and within jurisdictions and between governmemioargbvernment agencies

when risks to children or a class of children are identiffedt of this work has begun under tiNational

CNJ YS 42 NJ
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protection agencies ahbetween relevant Commonwealth agencies and child protection agencies; however,
further work is required to ensure comprehensive protection of children through information exéfange

6.7 Crosgurisdictional sharing

The provisions in relation to the shag ofinformation between jurisdictions varies. For exampleviNSouth
Wales legislation allows the disclosurdor the purposes of interstate chielated work screeningof
information relating to any criminal history of persgasd, at the request ofn approved interstate screening
agency, information relating to the circumstances of affence or alleged offere 22 An agencyto whom
information is disclosed magharethat information withan approved interstate screening agency for the
purposes of interstate chittelated work screening®* Similar provisions exist in Queensland, South Australia,

Tasmania and Western Austraffa.

In February 2015, Australia and New Zealand signed a Memoramdudnderstanding (MoU) to give
employers greater tranrgasman access to individual criminal history checks for employment, training and
registration purposes. Under the new MoU, eligible New Zealand agencidmwilile torequestAustralian
criminal inbrmation from CrimTrathrough New Zealand Police. Similarly, eligible Australian agencies may

request criminal history information from New Zealand Pdfte.

6.8 Register

New South Wales is the only jurisdiction that legislatively providesth@abverseéng body must establish a
working with children registet?’ The Regulations providethat certaininformation on the registemay be

made availableo |

This information includes:

|l

422

423

424

425

426

427
428

LJS NefngoyeRar proposed employéfr requested??®

the application number bany application for clearance made by the person

Australian Humamights Commissih, Submission N2 to the Royal Commission into Institutional Responses

to Child Sexual Abuskssues Paper 1. Working with Children Ch&2kAugust 2013.

Information that may be disclosed includes spent convictions, information relating to crirhiagjes,
whether or not heard, proven, dismissed, withdrawn or discharged and information relating to offences.

Child Protection (Working with Children) Act 2Q43W) 4.
Working with Children (Risk Management and Screening) Act(@16Ps320;Chi RNB y Q a

t NEGSOGA2)

Regulations 201(5A) eg 9;Registration to Work with Vulnerable People Act 20s5s) #45; Working with

Children (Criminal Record Checking) Act Z004)s 37.

Australian Institute of Family Studid®eEmployment Screeningvorking with Children Checks and Police
CheckgOct 2014)<https://aifs.gov.au/cfca/publications/preemploymentscreeningworkingchildrenchecks

and-police-checks.

Child Protection (Working with Children) Act 2043W) 25(1).

Ibid s25(5).
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i the current clearance atus of an applicant or holder
1 the number, class and expiry date of any clearance held by a p&on.

The Regulations further provide thahe following information about an employer held in a database
maintained by theoverseeing bodynay be made publicly available:

1 the trading name or registered businasame, if any, of the employer

9 the childrelated work for which the employemngages a clu-related worker

9 the postcode or name of the place in which the besis of the employer is located

1 whether any requests for information about clearance status were made toveeseeing bodypy the
employer within a specified pericd®

Although other juisdictions do not legislatively provide for the development of a regig@r se every
jurisdiction is required to maintain records which would act ak dactoregister.

6.9 Conclusion

The information usedor WWCCss limited andvaries across jurisclions. Thislack of consistency anithe
absence of a national WWCC createsange ofissues Aleged offenders and offenders can move freely
between jurisdictions with a degree of anonymiyubmissios to the Royal Commission highlighted the
problemscaused byolunteers and workersnoving across bordersWhile some information is exchanged
under the Memorandum of Understanding for a National Exchange of Criminal History for People Working
with Childrenone of the key limitations to this approach Isat it occurs onlyhen check assessmesare

being undertakert!

429 Child Protection (Working with Children) RegulatiSW)Reg 23(1).

430 Ibid Reg 23(3).

431 Australian HumaiRights Commission, Submission Noto the Ryal Commission into Institutional Responses
to Child Sexual Abuskssues Paper 1: Working with Children Ch&2kAugust 2013.
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7. Child sex offenders

7.1 Introduction

Each state and territonhas a register of sex offenders, usually maintained by tieéevant Police
Commissioner. Legislation requires certain inforimaiabout registered sex offenders to be included orsthe
registes. There are also reporting requiremerfts each registered offendeiThis report does not consider

the individual reporting requirements of registered offenders under state and territegyslation¢ for
SEFYLX S  NBLRNIIofS 2FFSYRSNDA 2o0fA3dlGA2Yy “b2 NBI
Further, due to time and resour@®nstraints this review does not consider information sharing arrangements
under relevant sgous sex offender legislatiot?®

C2NJ 0KS LizN1J2aSa 2F (GKAa NBLERNIS GKS GSNY Wt 2f A0S
FYR WNBIAZAGSNBR 27T7FSy RS NDpedddvhb NS hdersEntedicédSor 2ragEtélyleR S NJ
offence or is the subject of a child sex offender registration aféfer

7.2 National system

At the Commonwealth level, Crimdk is responsible for théational Child Sex Offender Systand Child
Exploitation Tracking SystertheNational Child OffendeBystem(NCOS) is a wdimsed application that
allows the national reording of, searching and access thild offender information. It consists of the
Australian National Child Offender Regigi®NCOR) and thdanaged Person SystefIPS).

ANCOR is usedrfalerting law enforcement agencies tbe movementsof registered offenders across
jurisdictional borders.Interstate movements are flagged on the system, alerting thegistrar in the
destination jurisdiction. ANCOR is also used by the Australian Fdéeliak to generate alerts about
registered offenders travelling overse®8A proposal for a public national sex offenders register iepscted
at the recent Council of Australian Governments (COAG) megfing.

The Office of theVictorianPrivacy Commissigin its submissiontothe A OG 2 NA Y [ ¢ wSTF 2 N
(= [ w)nfuéry into the Victorian Register, noted issues relating to the iugsdictional sharing of databases
via ANCOR (andi@Trac). The Office noted that:

X although CrimTrac is a Consmwealth agency, subject to tHerivacy Act 1988Cth) and whose actions are
reviewable by the Office of the Australian Privacy Commissioner, it operates primarily as a repository of
Registry information. In effect, collection and use of Register infosmaticurs in each jurisdiction at the

432 Sex Offenders Registration Act 2@04c) s 2; Community Protection (Offender Reporting) Act 2004) s 24.

433 For exampleSerious Sex Offenders (Detention and Supervision) Ac(\2i2)9

434 See, for example&Sex Offenders Registration Act 2@U4c) s 6(1)Crimes (Child Sex Offenders) Act 2@05T)
s8; Child Protection (Offenders Registration) Act 2008W) s 3A(1).

435 Vidorian Law Reform CommissioBex Offenders Register: Final Refa0t2)127.

436 ABC Newsdrederal Government Resisting Internal Pressure to Create National Sex Offender Register: NT
Register Introduced after National System Rejected at CQA®ctober R14),
<http://www.abc.net.au/news/201410-16/governmentresistspressurefor-nationatsexoffender-

register/5817112.
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state level. It is likely, in the event of a privacy breach relating to Register information; the rekayant
legislation will apply.

The Office of theVictorianPrivacy Commission noted that wdsecrecy proviens offer some protection,

such protectioralso relies on state and territogyrivacy legislabn. AsSouth Australia and Western Australia

have no state privacy legislation, in effect, it is possible that an offender could have their information loaded
into ANCOR, accessed by Western Australian Police, have the information disclosed in an unauthorised
manner and be without a remedy under privacy legislafmmany damage or loss suffered as a reétilt.

7.3Sex Offenders Register

Laws in each jurisdictioprovide for child sex offender registratit the primary purpose of which is to
require certain sexual offatersto keep police informed of their whereabouts and other personal details for
a period of timeto reduce the likelihoodf reoffending and fatitating the investigation of future offences
they maycommit.**° Otherpurposes of the registers are

i to prohibit certain offenders from woikg in childrelated employment
1 to enable courts to make orders prohibiting certain offenders from engaging ifsgmbconduct.

¢KS [ w/ abGlFrGSRT Ay NBflLGA2y G2 GKS zAO00G2NRlIYy wS3
law enforcement todt?, it has now become a source of information for child protection authorities and a
means of cooperating witother Australian agenciesvia CrimTracg to monitor the movement of registered

ASE 2FFSYRSNE Ayidi2 lyR 2dzi 2F +AO002NAlIQd ¢KS +[ w/
FILOAEAGIGS GKS G A Y.8Heweder @#ngdmants havéksinde bdey magleNdrtthe Vikt@ighQ
Actthatr RRNBX&aa a2vyYS 2F (KS 02y OSNya NIAASR Ay GKS [ w
Thestatedpurposes of thdNew South Waleslegislation areo:

9 protect childrenfrom serious harm (including physical and psychological harm caused by physical or
sexual assault)

i1 ensure the early detection of offences by recidiwisiid sex offenders

1 monitor persons who areegistrable persons

1 ensure thatregistrable personsomplywith the Act?#?

These purposes are broadehan other jurisdictionsand arguably more facilitativeof the exchange of
information.

437 Office of he VictorianPrivacy CommissioneBubmission No 10 to Victorian Law Reform CommisSiex,
Offenders Registration: Information Pagge July 2011).

438 Crimes (Child Sex Offenders) Act 2@35T)Child Protection (Offenders Registration) Act 2008W)Child
Protection (Offender Reporting and Registration) Act 2008);Child Protection (Offender Reporting) Act 2004
(Qld);Child Sex Offenders Registration Act 2(®8);,Community Protection (Offender Reporting) Act 2005
(Tas)Sex Offenders Registratiéwwt 2004(Vicy Community Protection (Offender Reporting) Act 2004\)

439 Community Protection (Offender Reporting) Act 208s), Long Titl€hild Protection (Offender Reporting
and Registration) Act 200NT), Long TitlSex Offenders Registratioet®2004(Vic) s 1Child Protection
(Offender Reporting) Act 20@®Id) s 3.

440 Sex Offenders Registration Act 2q@ik) s 1(a); Victori®&arliamentary Debated egislative Assembly, 3 June
2004, 1850 (Andre Haermeyer, Minister for Police and Emergenmeic&s).

441 Victorian Law Reform Commissi@ex Offenders Register: Final Re20tL2)126.

442 Child Protection (Offenders Registration) Act 2008W) s 2A.
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Establishment ofthe Register

Each jurisdiction mandates that the Police Commissioner (or equivatan} establishand maingin (or
arrange br another entity to establish and maintain)Ghild Protection Offender Registérand, with the
exception of Mw South Wales restrict access to the Register and the information containedfilitis largely

left to the discretion of tle Police Commissioner to determine who may have access to the Register and for
what purpose®®

Legislation generaligoes not expressly limit or define the people who BaliceCommissioner may authorise

to access the Regés other than in one instance accesgo information about a protected witness must be
authorised by the person responsible for the eayday operation of the witness protection progratn. all
jurisdictionsexcept Tasmania, thPolice Commissioner must ensure thany information in he Register
about a protected witnesses, whose identity is apparent or can reasonably be ascertained from that
information, cannot be accesseather than by a person authorised by tldficer responsible for the datp-

day operation of the witnesgrotection progranti4®

Currently, no Register is available to the public. Western Auralian Register provides a thrar access

system for informatioprather than open access. However, therthern Territory Sex Offender Public Website

651 yASBIAR S[al ¢ A0GSL) FdZNIKSNI GKIy 2Sa0SNY progasédNI f A |
Northern Territory serious sex offender website will miblicly accessible, allowing anybody, anywhere to
access the informationontained on itA private mend S NX@the CHildPfotection (Nicole's Law) Bill 2015

¢ is before NSW Parliamenthich would allowthe public to be notified of the identity and residential address

of convicted child sex offenders.

Placement on the Register

Generally, ay person setenced for a registrable offence, or who is the subject of a child sex offender
NEIAAGNI GA2Yy 2NRSNE Aada LIXIFOSR 2y GKS wSIAAGSNID 91 (

443 Child Protection (Offender Reporting and Registration) Act @003 s 64Also known afkegiste of Sex
OffendersCrimes (Child Sex Offenders) Act 2@05T) s 117(1Ehild Protection RegisteChild Protection
(Offenders Registration) Act 2000SW) s 19Child Protection (Offenders Registration) Regulation Z0089W)
Reg 21Child Protection (Offender Reporting) Act 200#1) s 68Register of registrable offender<hild Sex
Offenders Registration Act 2008A) s 60Community Protection Offender Registe€Eommunity Protection
(Offender Reporting) Act 20@%as) s 43Commuiity Protection (Offender Reporting) Act 200¥A) s 80;
Register of Sex OffenderSex Offenders Registration Act 2qWic) s 62.

444 Crimes (Child Sex Offenders) Act 2@G5T) ss 118, 12Qrimes (Child Sex Offenders) Regulation ZB@5T)
Regl6A;ChildProtection (Offender Reporting and Registration) (ANGE) s 65Child Protection (Offender
Reporting) Ac2004 (Qld) s 6¢hild Sex Offenders Registration Act 2(B¥%) s 61Community Protection
(Offender Reporting) Act 20@bas) s 44Sex Offenders Risgration Act 2004Vic) s 63Community Protection
(Offender Reporting) Act 20@WA) s81.

445 Community Protection (Offender Reporting) Act 2004) s 81(4)Child Sex Offenders Registration Act 2006
(SA) $1(2);Sex Offenders Registration Act 2@04g s 63(2)Child Protection (Offender Reporting) 2604
(Qld) s 69(2)Child Protection (Offender Reporting and RegistrationME€) s 65(3)Crimes (Child Sex
Offenders) Act 2006ACT) 418(2).

446 Crimes (Child Sex Offenders) Act 2@05T) s 119; 20; Child Protection (Offenders Registration) Act 2000
(NSW) 4.9A;Child Protection (Offender Reporting and RegistrationM€} s 67Child Protection (Offender
Reporting) Act 2004Q1d) s 72Child Sex Offenders Registration Act 2(B) s 62Sex (fenders Registration
Act 2004(Vic) s 65; Communifyrotection (Offender Reporting) Act 2004A) s 83.
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for the court which makes such a sentence or order to progigieh details of that order or sentence to the
Police Commissionéf’

7.4Disclosure of personal information

Unauthorised disclosure of personal information from the Register is an offence in all jurisdittions
Additionally, n Western Australiait is considered araggravated offencéor a personto disclose persoria
information contained on the &yister for a benefit!®In the AustralianCapital Territory, it is an offencdor a
personto accesshe Registerif not lawfully authorised to do st

Exceptions to this offence differ among jurisdictioi5A person may access the Register

9 for the purposes of dclosure to CrimfBc. For exampleasVictoria maintains its own registry, Victorian
legislation facilitates the sharing offormation to Crim¥ac.*2 Other jurisdictions use ANCOR to host
their registries’>3In South Australia, the Regulations provide for the registered offender to report a
change of travel planshile out of South Australia by writing to the ANCOR section of the South
Australian plice’®*

T Ay GKS O2dzNES 2% (KS LISNAR2YyQa RdziiSa

for the purpose of proceedings for an offence under the relevant Act or a protection‘&tder

i for purposes of law enforcemenEor example, in thAustralian Capital Territoryany information
disclosed for law eiorcement functions or activities may only be disclosed to an entity prescribed by
Regulation?*’ TheRegulations provide an exhaustive list of agencies and persons to whom information
may be disclosetf? Other jurisdictions do not have similar restrictions the type of body for which
disclosure can be made for law enforcement purpd¥as to which the Police Commissioner may
authorise disclosuré?

=

447 See, for exampléCommunity Protection (Offender Reporting) Act 2004) s 68Sex Offenders Registration
Act 2004(Vic) s 51Community ProtectiofOffender Reporting) Act 20@bas) s 37Child Protection (Offender
Reporting) Ac2004 (QId) s 55Child Protection (Offender Reporting and Registration Mt} s 53.

448 Crimes (Child Sex Offenders) Act 2@05T) s 12XChild Protection (OffendeRegistration) Act 200(NSW)
s21E;Child Protection (Offender Reporting and Registration M€} $6; Child Protection (Offender
Reporting) Act 2004Q1d) s 70Child Sex Offenders Registration Act 2(B¥%) s 6 7Community Protection
(Offender Repontig) Act 2005Tas) €45; Sex Offenders Registration Act 2qW4c) s 64Community Protection
(Offender Reporting) Act 20@4/A) s 82.

449 Community Protection (Offender Reporting) Act 2004) s 82(1).

450 Crimes (Child Sex Offenders) Act 2@G5T) s 120.

451 See for example Sex Offenders Registration Act 2@94c) s 62(1).

452 Sex Offenders Registration Act 2@94c) s 64(3) addresses the concern raised by the Victorian Law Reform
CommissionSex Offenders Register: Final Refi20t12)128.

453 Victorian LawReform Commissioigex Offenders Register: Final Ref@dtl2) 127.

454 Child Sex Offenders Registration RegulatRdB7 SA) eg 11.

455 Community Protection (Offender Reporting) Act 2004) s 82(1).

456 Ibid s 82(1).

457 Crimes (Child Sex Offenders) Act 2@G5T) s 118(1)(b).

458 Crimes (Child Sex Offenders) Regulation ZB@5Tyeg 16A.

459 Child Protection (Offenders Registration) Act 2008W)s 21E(1).

460 Child Protection (Offender Reporting and Registration)M€} s 66(1)(d)child Protection (Offender
Reporting) Act 2004QId) s 70(1)(aommunity Protection (Offender Reporting) Act 2008s) s 44(2);
Community Protection (Offender Reporting) Act 2004) s 81(1)(b).
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1 as required by or under any Act or &
1 with the written authority of the Minister or Police Commissioner log fperson to whom the
information relates*®?

TheAustralian Capital Territolg Yo dzZRA Y'Y y20GSR Ay AlGa &adzoYAaairzy 0?2
manage offenders effectively, there must be good communication between police, judiciary, corrective
sei OSa YR 2FFSYRSNE X (2 SylrofS GKS GAYSte GNYXyats
LINAa2y YR F28SNYYSyild Odzaiz2Red®Q ¢KS +AOU2NARIY hYo
an informal basié®

In comparisonNew South Wales specifically enables designated government agencies to collect and use
personal inbrmation about a person on theeister and to exchange such information with other designated
government agencies. Before information can be exchargeditten authorisation must be in place between

the agencies. Such an authorisation may only be issued where the agency is satisfied:

1 tKIF G G KS NBsubstantial advdiesdnpa@® on thi’registered person (or some other person or
class of persons) if suafiformation is ot collected, used or disclosed

9 that the collection, use or disclosure of such information is likely to asgigvieloping, or giving effect
to, a case management plan for the registrapégson?%®

The list of designated agencies inclsdamongst others, the NSW Police Force; the Departmédrarmily and
Community Servicedgncluding Housing NSWhe Department of Corrective Services; the Dépant of
Educationandthe Depatment of Health*®® Information sharing between these agenciegands to sharing

of information from the Register where a child or group of children would be at risk of a substantial adverse
impact if the information is not disclosed.

+AOG2NAI Q& &SE 27T TS paicd NommiSsibried If theliPolRefiniSsiomencorSiders it K S
appropriate to do so, to provide to anggson information in the Register in respect of one or more registrable
offenders if the information isle-identified information*6”

In addition to these exceptions, different jurisdictions also authorise disclosure of information held in the
Register:

1 to the corresponding Registrar of Births, Deaths and Marri&es;

1 tothe Seretary of the Department of Justice with information for the purposes of administering the
Working with Children Act 20q¥ic)#6°

i to the Police @Bmmissioner of another jurisdiction if the reportable offender has reported an intention
to travel to thatother jurisdiction*°and

461 Ibid s 82(1)(b).

462 See, for exampleCommunity Protection (Offender Reporting) 2804(WA) s 81(1),(2).

463 Australian Capital Territo@mbudsmanSubmissioiNo 12to Victorian Law Reform Commissj@ex
Offenders Registration: Information Pag@ugust 2011)2.

464 W{ dzoail yidAl fisdefihetiSoNdEiGle deivoud-physic@lrental harm, sexual abuse, significant
loss of benefits or other income, imprisonment, loss of housing or the loss of a carer.

465 Child Protection (Offenders Registration) Act 2008W) 49BA.

466 Ibidsch 1.

467 Sex Offenders Registration Act 2@04c) s 64A(1).

468 Ibids 63(1A).

469 Ibid s 63(2).

470 Child Protection (Offender Reporting and Registration) Regulafidhgeg 12.
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i to the Headof an Agency if the Agency hasponsibilitiesn relation to the reportable offender or
children and thePoliceCommissioner considers the disclosurapgropriateto assist the Agency in
meeting a duty of care iretation to thoseresponsibilities'’

Registrar of Births, Deaths and Marriages

In all jurisdictions, th®olice Commissionenaynotify the Registrafor Births, Deaths and Marriageécertain
details concerning reportable offenders including:

1 the name (icluding anypreviousnameof areportable offender)
I date of birth and
i address.

In Victoria and Tasmania, this is a voluntary notificatf@n.

In some jurisdictions, the overseeing body or Police Commissioner must notify the Registrar as soon as
practicable after the registrable offender ceases to be a registrable offeffder.

Change of name

In some jurisdictions, the Police Commissioner must notify the Registranyo@ipplication made to the
Commissioner to approve a change of name applicatitn

Thereverse is also true in some jurisdictions. For exampkWhestern AustraliafRegistrafor Births, Deaths

and Marriagesnay notify thePoliceCommissioner of an application made to the Registrar to register a change
of name that the Registrar suspects may relate to the name @fgsstered offendef’® In Tasmania the
Registrar must notify the Police Commissioner of any application received fregistered offender for a
change of namé’® Notably, South Australian law has recently changed to ensure that aryotiee register

will only be able to change their name with consent from the Police Commissioner.

Child protection agencies

Interestingly,only a few jurisdictions expressly authorise the Police Commissioner to disclose information to
the respectivehead of the child protection agency

For example, child protection legislation in Victoria provides for the-mandatory mutual exchange of
information between thehead of the child protection agencthe head of theysticeagency and the Police
Commissioner; information about a registrable offender that they have received during the course of their
work in relation to a child who has, or hasth@ontact with a registrable offendéf’

Thehead of the child protection ageneyay disclose to any other person certaifiormation, f the head of
the child protection agendyelieves on reasonable grounds ttsatchdisclosure is in the interests ofdlsafety

471 Child Protection (Offender Reporting and Registration) RegulafidhsReg 12.

472 Sex Offenders Registration Act 2q@ik)s 701(1)(a)Community Protection (Offender Reporting) Act 200is)
s44A(1).

473 Sex Offenders Registration Act 2q@éc) s 701(1)(b).

474 Community Protection (Offender Reporting) Act 2004) s80G(1).

475 Ibid s80G(2).

476 Ibid s 44A(2).

477 Children, Youth and Families Act 2QU&) ss 42B, 42C.
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and wellbeing of the child referred to in theformation. Before doing so, théead of the child protection
agencymust take reasonable steps to notify the registrable offender of their intention to do so unless they
believe on reasonable grountisat doing so would endanger the life or safety of any per§én

In the Northern Territory the Child Protection (Offender Reporting and Registration) Regulasiate that
the Commissioner may disclose information tetead of an gency ifthat agencyhasresponsibilitiesin

relation to the reportable offender or children and the Commissioner considers the disglissappropriate
to assist the gency in meeting a duty of care in relation to thassponsibilities'’® Presumably this would
include thechild potection agency

Aside from these specific provisions, there are several alternative mechanisms through which such disclosure
may possibly occur:

1 Through mandatory reporting requirementds police are generally included as mandatory reporters,
certain information would flow under the mandatory reporting requirements in each jurisdiction. For
example, this would attract the operation of exception of disclosure of personal information under the
wSIAAGSNI (2 + FI2FSNYYSyYy i dEFRISININI WS yeUHDd@ e RiRNIrdBtds |dkA N
trigger mandatory reporting requirements, the police would generally need to be satisfied of the specific
grounds that trigger mandatory reporting requirements. For example, the police may need to be satisfied
on reasonable grounds thatchild is at risk of harm from sexual abuse from the registered sex offender
YR GKS OKAftRQ&a LI NBYyld A& dzytAailsSte (2 LNRGSOG (K
Sex Offenders practice note states thataort from the Register or a compliance manager constitutes a
mandatory report from police relating to concerns of likelihood of sexual afftise.

T ¢KNRPdzZK WLINBEAONROGSR 0 2 RenBriis@n chilg praebtivn ldnislgigfidowieter, NA y 3
police officersmay berestricted from sharingby the offence of disclosing personal information in the
Register.

To overcome these restrictions and ambiguities, the VLRC was of the view that the Police Commissioner should
have clear legislative authority to pas¥ormation to the head of the child protection agencgbout a
NEIAAGSNBR &4SE 2FFSyRSNDa 02 4riite Uidtorian/Ombudsmah has fadg G A F
similar recommendations regarding the sharing of information in the RedfSter.

Restrction on publication

In addition to the offence of disclosing personal information from the Register, there is generally a broad
prohibition on the publication of certain information, in particular, identifying informatpboth of the
registrable offendeand the victim of a registrable offenc& However, in some circumstancesncluding if

478 Ibid s 42D.

479 Child Protection (Offender Reporting and Registration) Regulafiéhsreg 12.

480 See, for example&sex Offenders Registration Act 2@04c)s 64(2)(b).

481 Department of Human Servis€Vic) Children in Contact with Sex Offendadyvice(2012)

482 Victorian Law Reform Commissi@ex Offenders Register: Final Ref20t2)131.

483 Ombudsman Victorial/histleblowers Protection Act 20Qlnvestigation into the Failure of Agencies to
Manage Registered Sex Offendét811)recs 13.

484 Child Protection (Offender Reporting and Registration)M€}s 88;Community Protection (Offender
Reporting) Act 2008NA) s 106Child Sex Offenders Registration Act 2(8%) s 66ommunity Proteabin
(Offender Reporting) Act 20@4/A) s 85MChild Protection (Offender Reporting and Registration &€} s
88; Child Sex Offenders Registration Act 2(R8) s 68.
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a registered offender fails to meet his or her reporting obligatigffédetails of a registered offender may be
published or releasetf®

Oversight bodies

The Victorian Act contains provisions which task the Office of Police Integrity with monitoring and reporting
on compliance wh any guidelines issued by the Poli@@rissioner in relation to the access and disclosure
of personainformation in the Registef®’ Likewise, in othejurisdictionsthere are independent bodies, with
more generic oversight of police and/or with more generic oversight of government information management,
which areempowered to investigate complaints about the manner in which policanmther agency with
access to information on the register has handbedised that informatiorf8®

Parents and guardians

Although it is beyond the scope of this report to consider the sharing of information with parents and
guardians in detail, it is intesting to note that in some jurisdictions, a registrable offender who is to reside in
the same household as that in which a child generally resides or stay overnight in a household in which a child
is also staying overnight, must before doing so, tell gaarient or guardian of the child who generally resides

in the same household as the child that he or she is a registrable offender and what the offence(s) were that
resulted in becoming a registrable offendét.

In Western Australigaperson may apply to #nPolice Commissioner to be informed whether or not a person

is a reportable offender. If the Commissioner is satisfied that the specified person has regular unsupervised
contact with a child of whom the applicant is a parent or guardian, the Commissiaeinform the applicant
whether or not the specified person is a reportable offentfér.

7.5Monitoring registered offenders

Legislation provides for authorities to supervise sex offenders that have completed their sentences, but are
still considered to pasan unacceptable risk of harm to the community by what are described in legistatio
WA dzZLISNIDAAAY A FdziK2NRAGASAaQoD

In all jurisdictions, the supervising authority must notify the Police Commissioner of certain é¥€fits.
types and extent of relevant evenvaries across jurisdictions. For example, in Tasmania, the supervising

485 See for exampleChild Sex Offenders Registration Act 2(®8) s 66FCommunity Protetion (Offender
Reporting) Act 2000WVA) s 85F.

486 Child Protection (Offenders Registration) Act 2008W) 21D, Child Protection (Offender Reporting) Act 2004
(Qld) s 71Child Sex Offenders Registration Act 2(8%) s 66F;ommunity Protection (Offend&eporting) Act
2005(Tas) s 44ASex Offenders Registration Act 2qWik) s 71LACommunity Protection (Offender Reporting)
Act 2004(WA) s 85F.

487 Sex Offenders Registration Act 2qWik) s 66A66D.

488 See for example Ombudsman AQtACT) 1989 s 4A.

489 Child Sex Offenders Registration Act 2(%)¥) s 66L.

490 Community Protection (Offender Reporting) Act 2004) s 85J.

491 Child Protection (Offender Reporting and RegistrationM€} s 55Child Sex Offenders Registration Act 2006
(SA) s 51Community Ratection (Offender Reporting) Act 200Eas) s 38(1) (only if ceases to be in government
custody);Sex Offenders Registration Act 2@04c) s53; Community Protection (Offender Reporting) Act 2004
(WA) s 70(2).
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authority is only required to notify when a reportable offender ceases to be in government custody. Other
jurisdictions are more comprehensive requiring notification of when a regtbet offender ceases to be
subject to a supervised sentence or ceases to be subject to a condition of parole requiring the person to be
subject to supervision.

In order for a supervising authority to be able to provide such information to the Police Csimmeis some
jurisdictions specifically provide thaté Police Commissionenay inform a supervising authority whether or
not a person is a reportable offend&¥

In Queensland, the Police Commissioner may require a supervising authority who the@Rulic@ssioner
reasonably considers has the personal details of a reportable offender to give the details to the Police
Commissionef?® Similarly,Australian Capital Territorgnd Northern Territory legislation contain provisions
mandating, upon the requestfdahe Police Commissioner,government agencynust give any information

held bythat agencythat the Police Commission@onsiders to be reasonably necessary to assess whether the
person poses a risk to the lives or sexual safety of one or mddremjor of children generall§?*

In Western Australiga public authority is required, upon the direction of the Police Commissioner, to provide
any information it holds that is relevant to the assessment and management of a reportable offender or to
thePolicd 2 YYAaaA2ySNRAE RSOUSNXYAYIGAZ2Y 6KSOKSNI (*® YI 1S

7.6 Crosgjurisdictional sharing

The operation of ANCOR is designed to facilitate the exchange of information across jurisdictions. In addition,
there are someunique provisions within state and territory legislation for the crbesder exchange of
information.

In Queenslandhe Police Commissioner may release personal information in the Register to a corresponding
registrar for the purposes of a correspondigt°®

In the Northern Territory the Police Commissioner is required to provide the Commissioner of the Australian
Federal Police details of any proposed travel out of Australia which is reported to the Commissioner by a
reportable offender’®” In addition,the Northern TerritoryRegulations provide that the Police Commissioner
may disclose personal information from the Register in relation to a reportable offender to the Police
Commissioner of another jurisdiction if the reportable offender has reportedhtamtion to travel to that

other jurisdiction?®®

As stated above, th€hild Protection (Offender Reporting and Registration) Regulafdh} state that the
Police Commissioner may disclose informationite iead of an gency ifthat agency has responsitiies in

492 Child Protection (Offender Reporting aRegistration) AcfNT) s 55(4)Community Protection (Offender
Reporting) Act 2006Tas) s 38(2ommunity Protection (Offender Reporting) Act 2004\) s 70(4).

493 Child Protection (Offender Reporting) Act 20Q#) s 57.

494 Crimes (Child Sex Offende&s} 2005ACT) s 132ZNGhild Protection (Offender Reporting and Registration)
Act(NT) s 43(4) s 87.

495 Community Protection (Offender Reporting) Act 200/4A) s 110A.

496 Child Protection (Offender Reporting) Act 20Q) s 71.

497 Child Protection (Offend&eporting and Registration) ANT) s 24.

498 Child Protection (Offender Reporting and Registration) Regulathdfis
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relation to the reportable offender or children and the Commissioner considers the diselissappropriate
to assist the gency in meeting a duty of care in relation to those responsibiltties.

In the Australian Capital Territoryhe PoliceCommissionemay givea prescribed entity the pers@ name
and date of birththe term of the orderincludingdetails ofthe conduct prohibited by the ordefThe Police
Commissioner may also shaesy other information they reasonably consider necessary allow the
prescribed entity to identify the persomo ensure the safety of a child or children in the prescribed e@tity
care orthe safety ofthe person®®

7.7 Conclusion

While there are some similarities across jurisdictions in the disclpaui restrictions onthe disclosure of
information under the child sex offender regime, there are also a number of differences. Currently, no Sex
Offender Register is available to thablic although there are two s before two different states proposing

a public register. It is largely left to the discretion of the Police Commissioner to determine who may have
access to the Register and for what purpcsihough any guidelines produced by Police Commissioners are
not readily available.

Interestingly, onlya few jurisdictions expressly authorise the Police Commissioner to disafoseation to

the head of the child protection agencArguably, there are certain circumstances in which information on
the Registewould be importam to the child potection agencyin ensuing the safety, welfare and wellbeing
of children and young people.

New South Waleappears to have the most permissive framework for sharing informatiegislationin that

state specifically enables designated government agencies to collect and use personal information about a
person onits Register and to exchange such information with other desighated government agencies
Information may be shareifithereA & | NRX &} | 2 T R & 8anHhS tegisteiatt pdréo (or some
other person or class of persongndwherethe collection, use or disclosure of such information is likely to
assist indeveloping, or giving effect to, a case management plan for the registiadagon.>t With
appropriate safeguards in place, this sharing of information could promote the safety and wgtiieimildren

and young people.

499 Ibid reg 12.
500 Crimes (Child Sex Offenders) Act 2@05T) s 132ZN.
501 Child Protection (Offenders Registration) Act 2008W) 49BA.
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8. Early childhoodexvices

8.1 The Education and Care Services National Law

Introduction

TheEducation and Care S&es National LayNational Layand theEducation and Care Services National
RegulationgNational Regulationsestablistthe regulatory structure foeducation and care servicesovided

on a regular basit childrenunder 13 years of agéncluding most long day care, family day care, outside
school hours careand preschools and kindergarteraeross Australial heNational Lavwvas originally passed

asalaw of Victoria in 2010 and has been subsequently adopted by corresponding legisiagimch state and
territory. tA & AYGSYRSR (2 go&mmed| uniformafd integrated Bakiofial approach to the
NEIdz FGA2y FyR ljdzt t Ade aaS&EaySyild 2F SRdzOFIGA2y |y

¢CKS 1 dzaldNIfTAFY / KAfRNBY Q& tyqATELDIA)IS tReyhatibngl Rody dsthliished dzi f
under the National Lawand is responsible for overseeing the implementation of the National Quality
Framework across Australishe ACECQA is governed by ariE3nberboard, onememberdrawn from each

state and erritory, four members nominated by the Commonwealth and an independent dDak. of the

roles of the ACECQA is to establish and maintain national registers of approved providers, approved education
and care servicesand certified supervisorsand to publish those register®® Registeés are an important
information sharing mechanism.

The objectives of the legislatiadirectly relevant to information sharingre to:
1 ensure the safety, health and wellbeing of children attending education andseavices

1 establish a system of national integration and shared responsibility between participating jurisdictions
and the Commonwealth in the administration of the national education and sareices quality
framework

9 improve public knowledge, and aceés information, about the quality of education andre services

1 reduce the regulatory and administrative burden for education and care services by enabling
information to be shared between participating jurisdictions and the Commonwé&4ith

A Regulatory Authoritysinominated in each jurisdiction to administer tiNational Law In Victorig the
Regulatory Authority is the Department of Education and Traitfhghe National Lawestablishes a system
of approvals andtertificatesthat provide Regulatory éthorities with the opportunity to asess whether

502 ldza NI ALY / KAf RNBYQa 9 R dzGidedokr FdutayoRand CaniServicdgINatibriale ! d
Law and the Education and Care Services National Regulation$2201), 9.

503 Education and Care Services National Law Act @ditDsch 1, 825.

504 Ibid sch s 3(2)(a), (d), (e) and (f). References to the National Law in this report are to provisions of legislation as
passed in Victoria, as this was the original law that was adopted by the other states and territories, unless
otherwise indicated.

505 In the AustralianCapital Territory, the Regulatory Authority is the Education and Training Directorate; in NSW,
the Northern Territory and Tasmania it is the Department of Education; in Queensland and Victoria it is the
Department of Bucation and Trainingand in Western Australia it is the Department of Local Government and
Communities.
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providers, services and supervisansolved in the provision of early childhood serviceset and maintain
minimumquality requirements.

It is possible that in deciding whether to approve, suspend or cancel an apmoeettificate under the
National Lawa Regulatory &thority will collectinformation relevant to institutional child sexual abuJéis

is because pplications for approvals ancdertificatesrequire Regulatory Authorities to consider whether a
person isit and proper to be involved with the provision of education and care seracekheyinvolve the
collection and consideration of a wide range of information including criminal history, working with children
checks and disciplinary recordghis sectiorof the report considers the mechanisms available for sharing
information relevant to child sexual abuse under thational Lawand National Regulations

As discussed in the sectibimits of this researchhis report does not address mandatory and raandatory
reporting obligations, which may initially bring information about institutional child sexual abuse to the
attention of authorities,in detail. However,there isa brief discussion of these arrangements in secbdh
Child Protection: Notification

Coverage andxclusions from the National Lawstem

TheNational Lawcurrently covers the largest services in terms of numbers of childieeGuide to Education
and Care Services National Law and the Education and Care Services National Regdldt{@sde to the
National Lawy notes that given the range and diversity of education and care servicgs -éH¢orfndassing
yEGA2y Lt aeadsSy gAtt (IS I ydzvoSNI 2F &@SIFENAR (G2 O

TheNational Lawincludes a number aéxpress gclusions, which th&uie to the National Lawndicates are
unlikely to be brought under théational Lawin the future. Theseanclude schools providing fulime
education; personarrangementsservices principally conducted to provide instruction in dipalar activity

(for example, sport, dance, music, culture, langaar religious instructiongervices providing edeation and
care to patients irhospital or patients of a medical or therapeutic care service; care provided under a
child protection law of participating jurisdiction”® A number of these areas are discussed in other parts of
this report, including section 1Bxtracurricularactivities

Where services are currently excluded by ti&tional Regulationghe Guide to the National Lawotes that
they may be broughinto the scheme in the futu@and this may be an ardar future researchTheNational
Regulationexclude a range of servicesich as shorterm or casuabccasional care serviceservices that
provide education and caréor no more than four weeks per caléar year during school holidays; and
transition to school serviced.he National Regulationalso exclude homéased care, excephiWestern
Australig other than where care is provided as part of a family day cangcsf®

Role of Regulatory Authorities

Regulatory Authorities in eacfurisdiction have responsibility for administering the National Quality
Framework; monitoring and enforcing compliance wiitle National Layand authorising, suspending and

506 ! dzGNIEAFY [/ KAfRNBYQa 9 R dz20idedoit® FdutayoRand CaniSerwicagiNatibnale ! d
Law and the Education and C&ervices National Regulations 2q2014), 11.

507 Education and Care Services National Law Act QditJsch s 5(1).

508 1'dzZa0NI ALY / KAf RNBYyQa 9 R dz0idelioki EdutaoRand CaneIServicegiNatibnale ! d
Law and the Education ané@ Services National Regulations 2(2014), 12.

509 Education and Care Services National Regulafie88V) reg 5.
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cancelling aprovals and certificates required for persons providing and managing education and care services.
Regulatory Authorities also appoint authexd officers to enter, assess and monitor services. Authorised
officers are given powers to investigate servicesemhan offence may have been committed against the
National Law'® Regulatory Authorities have extensive powers to obtain information, documents and
evidence from education and care servié€sThey may also issue prohibition notices to exclude certain
personssuch agnanagement, staff and volunteers from remainingaateducation and care service where
WGKSNBE YIeé 0SS +y dzyl OO0S LI 657 The Rejuiafory Authoids aldahairitatn | O
public registers of approved providers, approved services and certified supertsors.

Authorising, suspending ar@ncellinga provider approval

In order to provideeducation or care services under tNational Lawa persoror entitymug apply to become

an approvedrovider. A provider approval is validahjurisdictionsacross AustralidAn applicant must satisfy

the Regulatory Authority that he or she is a fit and proper person to be involved in the provision of an
education and car service’’* Where the applicant is an entitjt, must satisfy the Regulatory Authority that
each person with management or control of a service to be operated by the applicant is a fit and proper person
to be involved in prodingeducationandcare servies.®'®

Indetermining whether a person is a fit and proper persBegulatory Athorities must considea wide range

of issues arising in relation to applicadzy RSNJ SRdzOl G A2y FyR OFNB &aSNWBAO
education law; working with children legislation; criminal law; and any decisions to refuse, renew, suspend, or
OFyOSt I LISNER2YyQa tAOSYOSs | LILINGRSF ThigproMiddabioadNhasé A 2 v
of information on which to decide whether a provider is a fit and proper person and to exclude potential
providers who may pose a risk to childr&nce a provider approval is granted, it continues in force until it is
canelled or suspended’, although the Regulatory Authority may assess at any time whether the approved
provider continues to be a fit and proper persgfi.

Approved providers are responsible for ensuring that unauthorised pergahst is, those who are not
parents or carers or staffor examplec do notremain ataneducation and care service, unless they are under
the directsupervisbn of a staff membep!® Approved providers must inform the Regulatory Authorities of
changes in management persual, and wherea supervisor has his or her teachers registration or working
with children check suspended or cancelled where he or she is facing disciplinary proceedings under an
education law??® Approved providers are also required to notify the Regulatory Authevien there is a
change relevant to whether the approved provider is a fit and proper péfsand where there is a serious

510 Education and Care Services National Law Act Qditdsch 1, s 199.

511 Ibidsch 1, 215.

512 Ibid schl, s182.

513 Ibidsch 1, 261(2).

514 Ibidsch 1, €2.

515 Ibidsch 1, 42(2).

516 Ibidsch 1, 43. These laws are defined for each jurisdiction in the relevant Education and Care Services
National Law Act. Seéor exampleEducation and Care Services National Law Act paitD s9¢14.

517 Education and Care Services National Law Act @itPsch 1, §7.

518 Ibidsch 1, 21.

519 Ibidsch 1, €70

520 Education and Care Services National Law Act ROt schs 173(2)(a).

521 Ibid schs174(1)(a).
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Regulatory Athorities may suspend a provider approval for up to 12 mowths range of groundincluding
that the persorhas been charged with an indictable offenceany other circumstance that indicates that the
person mayno longerbe afit and properpersonto operate an education and care servié@Regulatory
Authorities may cancel a provider approval on a range of grounds incltitahghe person has been found
guilty of an indictable offence; the Authority is satisfied that the persarotsa fit and proper person to be
involved in the provision of an education and care servicéhatrthere is an unacceptable risk to tisafety,
health or wellbeing of a childr childrenbeing educated or cared for by the provider. Generallprovider
approval may only besuspended or cancellednce the person haveen notified and been give an
opportunity to respond. A Regulatoryufhiority may, however, suspend a provider approvamediately and
without prior notification for up to six monthsifka al GA&AFASR GKIFIG GKSNB Aa |
healthorwellbdd y 3 2F | ORAf R 2NJ OKAf RNBYy Qo

Where a Regulatorydxi K2 N&A (i & adza LISy R& 2 NJ,the-aytid@yimaynotify thiNRréhisR S NI 2
of children enrolled at the educatioand care service about the suspension or cancell&foor may require
the provider to notify parents of children entetl in the service in writingp®

Authorising, suspending or cancellingexvice approval

Approved providersnust alsoapply to a Regulatorfwuthority for a service approvéd operatean education

and care serviceThere are two types of service approvals: cefliessed services such as long day care,
preschool and outside school hours care; and family day care serVicese approvals relat® premises,
policies and procedures in place ialation to the service and so afess likely to involveollection of
information relating directly to child sexual abuse that would need to be shared between institutions or across
jurisdictions althoughthe fact that a service approval has been suspended or cancelled is potentially relevant
A service approval is granted subject to a number of conditions including that the education and care service
is operated in a way that ensures the safety, healtl amellbeing of the children being educated or cared for

by the service. Where a service approval is suspended or candbeieldegulatory Authoritynay require the
approved provider to give written notice of the suspension or cancellation, and its effects, to the parents of
children enrolled at the servic®’ In addition, if a service approval is suspended or cancelled this information
may be published orhe relevant registef?®

Authorising, suspending or cancellingwpervisor certificate

In order tobe placed in dayo-day charge of an approved education and care service undedatienal Law,
a person must applio the Regulatory Authoritfor a supevisor certificate Asupervisor certificatés valid in
all jurisdictionsacross AustraliaAn applicant must satisfy the Regulatory Authority that he or she is a fit and
proper person to be involved in the provision of an education and care seiviadermining whether a

522 Ibid schs 174(2).
523 Ibid schs 25.

524 Ibid schs 28.

525 Ibid schs 35.

526 Ibid schs 36(2).
527 Ibid schs 84.

528 Ibid schs270(5)(a).
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person is a fit and proper person, Regulatonghorities must considea wide range oinformationarising in

relation to applicars under education and care services |[@K A £ R NB y Q deducionitay Wogkig | &
with children egislationONRA YA Y I f f 1 6 FyR Fyeé RSOAaAA2ya (G2 NBEFdza
approval, registration or certification under such lawf

Registered teachers and those holding a current working with childrextk clearancare taken, m the

absence of evidence to the contrary, to be fit and proper pers#tis¥ | (Sl OKSNDa NBIA &GN
OFryOStf SR (KSY (KS LISNER2YyQa adzLISNBBA&2NI OSNIATFAO!I
childrenclearance checisd dza LISY RSR 2 NJ Ol yOStt SR GKSy GKS LISNE?2)
or cancellec®

Those holding a supervisor certificate may be nominated as the nominated supervisor of an education and
care service and be the responsible person presetiaservice in the absence of the approved provider or
the nominated supervisor?

Regulatory Athorities may suspendr cancel a supervisor certificab® a range of groundscluding that the
RegulatoryAuthority is of the opinion thathe personis no longerafit and properpersonto be a supervisor

of an education and care servie& Generallya supervisor certificatanay only besuspended or cancelled

once the person habeen notifiedand been give an opportunity to respond. A RegulatorythAority may,

however, suspend supervisor certificatémmediately andvithout prior notificationif it is satisfied that there

Ad Yy WAYYSRAIFIGS NRATAYZ #FAKSH aO0ORKHR 22 KISOKRNIKRIRBIY G&

Disclosure of informationnpvisions

TheNational Lawestablishes a clear framework for information sharing between relevant agencies and across
jurisdictions.Part 13 of theNational Lawdeals with Information, Records and Privabjision 6of Part 13is
calledDisclosure of Informatigrthus clarly identifying the need for disclosure in appropriate circumstances
and setting out the circumstances in which disclosmiay, must or must notoccur. TheNational Lawdoes
impose a general duty of confidentiality on those exercising functions unddatihebut also maked clear

that the duty doesnot operate if the information is disclosed in the exercise of functions unddor the
purposes othe National Lawor where the disclosure is required or authead by any law of a participating
jurisdictionandin a range of other circumstances.

Section 271providesthat Regulatory Athorities, government departments, public authorities and local
authoritiesmay disclose information about education and care servicesach other for the purposeof the
National Law The section also provides thRegulatory Authorities may disclose informatiorto ACECQA
Regulatory Athorities in other jurisdictionsor the Commonwealth for the purposes of tiNational Lawor
National Regulationsncludingin relation tocompliance and disciplinary actiobhis establishes a permissive
framework within whichrelevant informationmay be shared.

Division 6 also identifies where informatiomust be shared. Were a egulatory authorityis notified that a
nominated or certified supervisor has had their wimg with children clearancer teacher registratin

529 Education and Care Services National Law Act @it) schrs 109.
530 Ibid schs 108(2).

531 Ibid schs128.

532 Ibid schs 117.

533 Ibid schs123.

534 Ibid schs 126.

535 Ibidschs 273.
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suspended or cancelled, the Regulatothfority must disclose the information to Regulatoryi#orities in
other jurisdictions3®

Regulatory Authoritiesnay disclose to the head of a government department responsible for administering
the working with children law, any prohibition notice issued underNaional Law?’

TheNational Lavalsoallows Regulatory Athorities to disclosenformation to an education and care service

in some circumstanceén approved provider may request information about whether an individual is subject
to a prohibition notice issued under thiational Lawor whether a family day care educator has been
suspended from providing education and care as part of a family day care séf¥ice.

Registers

ThisNational Lawestablishes a system of nationahd jurisdictionbasedregisters of approved providers,
approved services and certified supervisofsThese registes are an impdant information sharing
mechanismThe ACECQAust publish on its website the register of approved providers and the register of
certified supervisorandmay publish the register of approved edu@n and care services kept Regulatory
Authorities.>° Regulatory Authoritiesnust publish on their websites the registers of approved education and
care services.

The National Law alsallows Regulatory Authorities to publish a wider range of information including
information about enforcement actions such as the issue of compliance notices, prosecutions, and suspension
or cancellation of approvals or certificates. Regulatory Authorities atehowever, required to publish such
information >

This is intended to allow families, the community and other Regulatory Authorities to access information about
0KS ljdzZr f AGe 2F GKS aSNIWAOS LINE JARSRZI ngHakghGofaddredsy 3 |
noncomplianceg A G K G KS f S3A & B2tiwbull Derneis |pelzhoehwlEuh ithis Gegard jf
information about enforcement actions was required to be published.

Privacy egulation

TheNational Lanwhastaken a unique approacto the issue of complex and inconsistent privacy legislation
across Australia bgtevelopinga national consistent privacy frameworthat appliesto the ACECQA and the
Regulatory Athorities. This has been achieved by excluding the operation of statetamiory privacy
legislation in relation to the operation of the National Quality Framework and the wbtke ACECQA and
the Regulatory Athorities. Section 5 of thé&zducation and Care Services National Law Act @dig) provides,
for example, that thePrivacy and Data Protection Act 20Mic) does not apply to thEducation and Care
Services National Lawr the instruments made under that lawlhis provision is replicated in other
jurisdictions with appropriate reference to the relevant state or temy privacy legislation.

536 Ibid sch s 271(4).

537 Ibid sch s 271(5).

538 Ibidsch s 272.

539 Ibid schpt 13, Div 4.

540 Ibid schs 270.

541 Ibid schs270(5).

542 ldza NI ALY / KAt RNBY Q& 9 R dzGidedokre FdutayoRand CaniServicdgINatibriale !
Law andthe Education and Care Services National Regulations(2014), 146.
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In addition the federalPrivacy Act 1988 amended and applieas a law of eacparticipating jurisdictior?*3
The National Lawalso establishes a specialist Office of the National Education and Care Services Privacy
Commissionet#

8.2 Other kgislation specific to early childhood services

Jecific legislation iMlew South WalesQueensland,South Australia,Tasmania and Western Australia
regulaes some of theearly childhood servicesot covered by theNational Law*® There is incosistency

across thesgurisdictionsin relation to which early childhood services are covered and the approach taken to
regulation.Two examples, New South Wales and Queensland, are discussed in detail below to illustrate these
differences.

In New South Véles the Children (Education and Care Services) Supplementary Provisions A@Y2@1)1
provides for the regulation od range ofducation and care services that are not subject toMational Law

and aligrs the regulation of those services, where practicable, with Netional Law These services are
NEFSNNBR (2 Fa WadaGlkaGS NB3IdzZ I § SR SRdzOI ibasededucagicR Ol N.
and care services and mobile education and careisesy The legislation providésr a system of approval

and certification forserviceproviders, services and supervisdrg the NSW Regulatory Authoribut the
provisions of theNational Lawthat relate specificallyto the national scheme are set asidauch asthe
provisions relating to the ACECQA. Some of the information sharing arrangements remain in place, however,
including the register of approved providers, services and supervisors and the capacity for the NSW Regulatory
Authority to share informaon with interstate Regulatory Authorities.

Theeducation and care serviseovered bythe Children (Education and Care Services) National( N&wW)

FYR WaidlGdS NB3IdzZ I 6SR SRdzOI (i AGhildrenl (FdRcation aNdSCare SnmasP S &
Sipplementary Provisions Act 200SW) are prescribed bodiss the purposes of sharing information under
Chapterl6Aand s 24&f the Children and Young Persons (Care and Protection) Ac{NISY8)¢

In Queenslandthe Education and Care Services Act 20QRI) provides for the regulation of a range of
education and care services that are not subject to Metional Law These services are referred to as

Wv dzSSyatlyR SRdzOF A2y | YR OF NB &SNIWA Ofrangedf seikeS RS T
includingextra-curricular activities, holiday care, and mobile servi¢é$hus the range of services covered by

this supplementary legislation differs New South Waleand Queensland.

The Queenslandegislation providedor the approvalof service providers and servic&€.The legislation
providesthat the Department of Education must keep registers of approved providers and seavidebe
register must be available for inspectiolhe Department of Educatiomay publish information about
enforcement actions including the suspension or cancellation of a provider or service approval or a prohibition

543 Education and Care Services National Law Act ROt schs 263(1).

544 Ibid schs 263.

545 Children (Education and Care Services) Supplementary Provisions AMR0)Education andCare Services
Act 2013(Qld);Education and Early Childhood Services (Registration and Standards) AGRNChild Care
Act 2001(Tas)Child Care Services 20QVA).

546 Children and Young Persons (Care and Protection) Regulatior{li28¥2) reg 8.

547 Education and Care Services Act 2(2{8)) s8.

548 Education and Care Services Act 28 pt 2, pt 3.
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notice on the departmental websit¥¥® Those involved in administering the Actay use and disclose
information in a range of circumstances indhgl for the purpose of the Act; for a purpose directly related to
I O Kplofed@idm &r welfare; or where expressly permitted or required under another’¢they may also
share information withofficers of departments in other states or the Commonweakiponsible for the
administration or enforcement of a law about education and cat&@hey may also report matters of concern,
which may involve the cdravention of another Act, whereelevant to ensuring the safe and appropriate
provision of educationrad care to a child to the head of the department responsible for administering that
Act 552

8.3 Conclusion

The National Lawestablishes a unigue national regulatory schefoe early childhood servicewith well-
developednformation sharing arrangements. Téearrangements are facilitated by the setting aside of state
and territory privacylaws and the adoption of nationally consistent privalggislation, in the form of the
Privacy Agtandwell-definedinformation sharing arrangements.

It is important to note, however, that a number of early childhood services currently fall outside the national
scheme includingpccasional care services offered on a short term or casual basigces that provide
education and care for no more than foweeks per calesar year during school holidays; and transition to
school servicesThe National Regulations also exclude hdmased care, excephWestern AustraliaWhile

some of these services amovered by separate legislatian somejurisdictions as discussed above, the
approach across Australia the regulation and information sharingrrangementsof these services is not
uniform.

549 Ibid s204.
550 Ibids217.
551 Ibids218.
552 Ibids219.
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9. Schools

9.1 Introduction

As noted above, schools providing full time education are not covered bidieationand Care Services
National Lawm(National Law)There are, however, a number cggulatory regime applying to primary and
secondary schools in Austral@including a nationally consistent teacheaccreditation andregistration
framework ¢ which includeinformation sharing arrangement&Vhile the essential elements of tlieacher
registrationframeworkare shared across Australia, the legislation implementing the scheme irstdeland
territory is different.This legislative framewolik discussed inadail below.

In addition, there is legislation in each state and territory regulating education in schools, for example, the
Education Act 2004ACT) and thdeducation Act 199QNSW). This legislation generally provides for the
operation and geernance ofgjovernment schooland the registration of nomgovernment schools and home
education.This legislation is also discussed below whdareludes specifimformation sharingarrangements

This sectioralsodeals with sharing information aboother staff ¢ such & administrativeand support staff in

schoolsg where they are specifically covered by legislatiaa they are ifNew South Wale®%as well as
sharinginformation aboutstudents betweenschoolsand across jurisdictiondVhere there is no specific
legislation regulating the sharing of information about staff and students, the exchange will be primarily
governed by privacy legislationwhich gives rise to the issues of complexity arajfnentation discussed
abovecorbyli KS OKAf R LINRPGOSOGAZ2Y tSaAAatlIGA2Y Ay SIFOK adl
for the purposes of that legislation.

As discussed in the section dealing with thimits of this researctthis report does not address mandatory
and nonmandatory reporting obligations, which may initially bring information about institutional child sexual
abuse to the attention of authoritiesn detail. There is, however, a brief discussion of these aaauagts
aboveat section5.2 Child Protection: Notification.

9.2 Registrationand sharing information abouttchers

In October 2011, Education Ministers endorsed a national framework for consistency in teacher registration.
TheAustralian Professional Stdards for Teacherustralian Standardsvere adopted as the basis for this
national approachThe Australian Institute for Teaching and School Leade(#iiSL)s responsible for
developing and maintaining these standards and for implementing a systemational accreditation for
teachers based on the standarefs.

Bvery state and territory in Australia has teacher Registering Athority, which is responsible for
implementing thenational approacli®® Only registered teachers may be employed to teaclsdhools

553 Education (School Administrative and Support Staff) Act (98W).

554 Australian Institute for Teaching and School Leadershduction and Registratio(2014),
<http://www.aitsl.edu.au/inductionregistratiors.

555 ACT Teacher Quality Institute Act 2QACT)Teachers Accreditation Act 20@8ISW) TeacheRegistration
(Northern TerritoryAct (NT);Education QueenslandCollege of Teachers) Act 20@d); Teachers
Registration and Standards Act 20(BA);Teachers Registration Act 200as);Education andraining Reform
Act 2006(Vic); andTeacher Registration Act 200&/A).
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although there is provision for short term permitseach jurisdictioio address workforce shortages and the
need to place trainee teacherghere are two forms of registrati@vailable provisional and full registration.
Upon graduationfor example,a new teacher is granted provisional registration. To be granted full registration
teachers are required to demonstrate that they meet certain proficiency stand&elgistration is for &xed
period of not more than fivgrears. After this teacherare required to demonstrate their ongoing proficiency
and suitability to teach in order to renew their registratiddnder mutual recognition legislatioat the
Commonwealth level anith each jurisdiction, a person registered to practice as a teachamerjurisdiction

is entitled to apjy for registation in another jurisdictior?>®

The common agreed elements of the framework for registraiimeiude a requirement that applicants be
WadzAGrof SQ (2 06204K 62N)] 6A0K OKmehtRNBayactdr ghi crimifal I
history. TheAustralian Standardsequire that a national criminal history check be undertaken where an
individual is applying for registration as a teacher and that all teachers must have-tandage national

criminal hisbry record check, that is a check completed within the last five years, to maintain registration.
Overseas criminal history checks ateorequired where an applicant or teacher has resided overseas as an
adult. Registeringduthorities may take other infdy' I G A2y Ay G2 | O002dzy i®* Ay RS SN

Registering 8z K2 NAGASa YIe AYLRAS alyOdAizya 2N gA0GKRNI g
required standards of personal or professionahductor professional performancet is of inteest to note
that the AITSL guide to teacher registration in Australia states that:

Wherepermitted, jurisdictionswill share information with regard to discipline andegistration of teachers.

A jurisdictionmay request from another jurisdiction wheeeteacher has been registered, information about
unfinishedinvestigationsand any conditions that magurrentlyapply to the teache® registrationjemphasis
added]®s®

This reflects the fact that information sharing is not as straight forward in the schools sector as suggested by
a nationally consistent teacher accreditah and registration frameworklhe national framework does not
include specific provision for informtion sharing, unlike the early childhood services secegulatory
arrangements The information sharing arrangements in relation to teachers depend, therefore, on the
teachers registratiortegislationin each state and territoryThe teacher registratioarrangements apply to

both government and noigovernment schools and are discussed in detail below.

Australian Capital Territory

In the Australian Capital Territorythe Registering Authority is the ACT Teacher Quality Institute (TQI),
established by théACT Teacher Quality Institute Act 2@ACT). The T@aygrant, refuse, renew, suspend
2NJ OF yOSt I (i Sdandniaidthidizs dhe nddis@riofitéabliers Wogkiyig or intending to work in the
Australian Capital Territors®°

¢ KS S OKS N includeBdatails of ariyJsu¥pdnsion or cancellation including the grounds for
suspension or cancellatiof? Information in the registemust6 S Y+ RS T @F Af o6t S G2 I
prospective employer, on request, although the Ti@Qust not share the grounds for suspension or

556 See, for exampléylutual Recognition Act 199Zth)

557 Australian Institute for Teaching and School Leadershiuction and Registratio(2014)
<http://www.aitsl.edu.au/inductionregistratiors.

558 Australian Institute for Teaching and School Leaderdrépcher Registration in Austra(i2014).

559 ACT Teacher Quality Institute Act 2QACT) 41.

560 Ibid s43.
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cancellatior?®* The basis for this limitation is not apparent. Information in the register, including information

that is not available to the publienay be shared with a corresponding Registering Authority in another
jurisdiction®? 2 KSNBE (GKS ¢vL adzalLISyRa 2N Ol yrasttindormleachJS NE& 2
corresponding Registering Authority and this includes providing information about the grounds for suspension
or cancellatiorf®® Thus, more detail is provided to the Regitng Authorities in other states and territories

than to a prospective school employer.

An employermmust notify the TQI if the employer has reasonable grounds for believing that a teacher has
contravened a condition of his or her registration or pernaittéach or where disciplinary action has been
taken against the teachéf?

It is an offence to use or disclose personal information collected under the Act, unless the information is used
or disclosed under the Act or oth&w; in relation to the exercisef a function under the Act or other lavin

a court proceeding; or to a pers@aministering oenforcing a corresponding law in another jurisdiction that
regulates teachers in that jurisdictipthat is, another Registering Authorfty

An applicant for teacher registration in tihaustralian Capital Territorg also required to be registered under
the Working with Vulnerable People (Background Checking) Act(2@ITyse

New South Wales

In New South Walesthe Registering Authority is thHeoard of Studies Teaching and Educational Standards
NSW (the Board) established by tBeard of Studies, Teaching and Educational Standards Act(R&G\S).
The arrangements for teacher accreditationNew South Waleare more complex than in thAustralan
Capital Territory with different teacher accreditation authorities in relation to government and -non
government schools. However, thesecreditationauthorities must notify the Board of their decisions to
grant, revoke or suspend accreditatiéti.The Bard is required to maintain a roll of teachers under the Act,
which includes a list of accredited teachéf.

The accreditationf A &G0 Ydzad Ay Of dzRS RSGFAf&a 2F yé RSOA&A:
accreditation®®® The Board is authorised togaest and receive such information from teacher accreditation
authorities andmay also provide information to such authorities as well as to the Registering Authority in
another jurisdictior?’ Information in the rollmay also be shared with any other persor body prescribed

by the regulations, although none are prescribed in the current regulati@risis interesting to note the
difference between the TQI in thdustralian Capital Territorywhich must share information about
suspensions and cancellat®mwith FRegistering Authorities in othgurisdictions, while theNew South Wales
Boardmay share such information.

561 ACTTeacher Quality Institute Act 20(ACT) 42.

562 Ibid s44.
563 Ibid s66.
564 Ibid s67.
565 Ibids92.
566 Ibid s32.
567 Teacher Accreditation Act 200MSW) 22.
568 Ibids16.
569 Ibids18.
570 Ibids18.

571 Ibid s 18@)(i).
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An employermust notify the Board if the employer dismisses a teacher for any reason for which their
accreditation may be revoked under thetfor that would justify including the person in the list of persons
maintained under theTeaching Service Act 198QSW), which regulates teachers working in government
schools, as a person who is not to be employed in the NSW Government Teaching®Zervice.

An applicant for teacher accreditation Mew South Waleg also required to hold a working with children
check clearance under thehild Protection (Working with Children) 26t2(NSW)"® Where a teacher in a
New South Walegovernment school has his or her working with children check clearance cancelled, the
employermust report that fact to theRegistering Athority.>™* There is no equivalent provision relating to
teachers in norgovernment schools, although the fact that arpon no longer held working with children
checkclearance measthat he or she was no longer eligible to be accredited.

Northern Territory

In the Northern Territory, the Registering Authority is the Teacher Registration Board (TRB), established by the
Teacher Registration (Northern Territory) ABET). The TRBay grant, renew, refuse, suspend or cancel a
Sl OKS NI a andfahfaiss théldegdisteof teachers working or intending to work in tRerthern
Territory.>”> Any person may, on payment offae, inspect the register, but may only have access to the
G§SFOKSNRa yIYSI NBIAal Nichiraghtyatioyf fers veBeNbi®® y R G KS RI G S

¢KS GSIFOKSNIDa NB3IAaGSNI Ydshior cangellatiodZRhe Narhért Refritory 2 T |
legishtion makes specific reference to sexual offences and a teacher whmisitted for trial orfound guilty

of a sexual offencenust inform the TRB. If found guilty, the teacloeases to be registered. TAR&Bmust

y20S Ay (KS NI I Aagidtrating idic&ncelied ani{uStnalifthe@erchad,isor ieF employer

and other Registering Authorities in Australia and New Zea&nd.

The TRBnustnotify G S OK S NJrd m&y Yidtify & fér@ex@&mploygif the TRB suspends or cancels

al S OK S NI a.52M# EREnust iNfbrii daghyCorresponding Registering Authoifithe TRBuspends
orcancels @ S I O fe@shdiian®® Interestingly, the TRBiay also, on request, notify a registering authority
outside Australia and New ZealandiK S ¢w. KIF & &dzaLISYyRSR 2N OFyOStft SR

An employemust notify the TRBif the employerdismisses the person; the person resigns in circumstances
GKFG OFrtft Aya2 ljdzSadAazy GKS LISNE2Y QAagaifshtieyp&sodin (2
relation to serious misconduct or lack of competence or fitness to té&dthe notice must include full details

of the eventand the circumstances involved.

The TRBnust also hform the Commissioner of Polidethe TRB receives a complaint abauteacher and it
appears to the TRB that the matter should be investigated by the pdfiddie Commissioner of Poliogust

572 Teacher Accreditation Act 200MSW) 42B.

573 Ibid s25A

574 Teaching Service Act 1980SW) €14,

575 Teacher Registration (Northern Territory) A¢T) 226.

576 Ibid s29.
577 Ibid s 26.
578 Ibid s69.

579  Ibids67(1).
580  Ibids67(4).
581  Ibids67A.
582  Ibids75
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in turninform the TRB if the Commissioner receives information about a teachdrewndsheconsiders that
the TRB should investigate the matf&t.

It is an offence for a TRB memberdisclose informatiorobtained in the course of his or her dutjasmless
the information isdisclosedin the course of those dutie¥* A person is protected from divand criminal
liability for giving information under the Act and in good faith to the TRB.

An applicant foteacher registration in th&orthern Territoryis also required thiold a clearance notice under
the Care and Protection of Children A

Queensland

In Queensland, the Registering Authority is the Queensland College of Teachers (QCT), established by the
Education (Queensland College of Teachers) Act ZB@®RCTmay grant, renew, refuse, suspend or cancel a
0§SF OKSNIDa NB 3 Ans thdldegisterdifeathgtRworKihg/onfniehdito work in Queenslant’

¢tKS (S OKSNNa Ndbtaila éianySshspeyisiaa dr cahogl@tisilzRySperson maynspect the

register, and the publicmay have access teertain information includingi K S (i § ha@er&yNtkation

detals A F GKS GSIOKSNRaA NBIAAGNI GA2Y A 3whardzhddSayhe®S R
registration was cancelledvhether it was cancelled on disciplinary groufiéisThe information that is
publically ailable in Queensland is more comprehensive than in a number of other jurisdigtamscularly

the Australian Capital TerritorfNew South Waleand the Northern Territoryc in particular in relation to
suspension and cancellation.

TheQueenslandegidation makes specific referende a teacher who is convicted of a serious offence or is
subject to, for example, a sexual offender ordBneQCTmust, once it becomes aware of the matter, cancel
GKS GSIFOKSNID&a NBIAa&GNIhisarhefenplgyei®y 2 A F& GKS GSIF OKSN

Detailed information sharing provisions in the Queensland legislation allow for arrangements to be established
between the QCT and other relevant agenciesluding government departments and interstate Registering
Authorities Unde the information sharing arrangements, the QCT and the relevant agen@gshare
information that helps the QCT or the relevant agency to perform their functions. The provision also states
GKFG addzOK AYyF2NXIFGA2Y &KF NAYBEK S NN §E S2YNR ycikaingaae IS Ni- KiS
provisions of state privacy legislatigrand allows theQCT, relevant agencies and Registering Authorities to
request,receiveand disclose informatiap®*

Detailed andspecific provisionalsodeal with infornation sharing between the QCT and ttigef executive
of the department in which th&Vorking with Children (Risk Management and Screening) Act @A) is
administered TheQCTmay inform the chief executive about disciplinary matters, where relevand, ranst

583 Teacher Registration (Northefrerritory) Ac(NT) s75.

584 Ibid s21.

585 Ibid s76A

586 Care and Protection of Children ANIT) s185(2)(c).

587 Education (Queensland College of Teachers) Act@lAps230.
588 Ibids 288

589 Ibid s289.

590 Ibid s56.

591 Ibid s287.
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respond to requests for more information about such matté¥$The QCTust inform the chief executive
GKSNB | GSIFOKSNDa NBIAAGNIGA2Y Aa adzaLISYRSR 2N OF
was suspended or cancellet

Thereare also detailed and specific provisions dealing with informatiwariag between the QCT and the

GCommissimer of Plice, which also provide for the QCT and the commissioner to enter into an information
sharing arrangement?

It is an offencdor a persorto disclose information obtained imerformingfunctionsunder the Actunless the
information isdisclosedo perform functionsunder the Act or where authorised or required by law and in a
specific range of other circumstanc®s

Registered teachelis Queenslandare exemptfrom the requirement to holda Wlue cardunder theWorking
with Children (Risk Management and Screening) idess they are algaroviding other chilerelated services
such as coaching a local sportiegmor tutoring outside theschool®%

South Australia

In South Australia, the Registering Authority is the Teachers Registration Board (TRBSA), established by the
Teachers Registration and Standards Act 28%). The TRB&®y grant, renew, refuse, suspend or cancel a

0 S OK S txklivd or dBc@lfadthorityo teach and maintains the register giersons registered under the
legislation®®”

I SNIFAY AYF2NXYIGA2Y 2y GKS NBIA&AGSNI A& F@FAflFofS
registration details, but this@ks not include details afisciplinary action such as suspension or cancellation
of registration®®

¢t KS GSI OKSNDa Ndomation bodthy altdine &f §n &ctiaR tSken against the person by
the TRBSA, includinghether G S| O K Sl Fas bedhIuspeiidsd or cancelféiThe TRBShust

inform the following agencies and organisations of any inquiry into the conduct of a teacher and the outcome
2F GKIF G Ayl dzAi NB Y,thé BePartinedtlolEdUSadn and EMId Heeb@nie Director of
Children Serviceshe Catholic Education Officthe Association of Independent Schools of South Australia
and the interstate Registering Authorities in Australia and New Ze&fand.

An employemust notify the TRBSK the employerdismisgs the teacher, or the teacher resigns, in response
to allegations of unprofessional condufét

It is an offence talisclose personal information collected under the Act, unless the information is diselssed
required or authorised by or undeéhe Act or dher law, in connection with the administration of the Adb

592 Ibid s285.

593 Ibid s 285A.

594 Ibid s 286.

595 Education (Queensland College of Teachers) Act@uaps283.

596 Working with Children (Risk Management and Screening) Act@l@psch 1, 8(2).
597 Teachers Registration and Standards Act 2&X) £8.

598 Ibid s 28(6)(a).

599 Ibid s 28(2)(g).

600 Ibid s40.

601 Ibids 37.
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an interstate Registering Authority or to another Commonwealth, state or territory statutory authority for the
proper performance of its functiorf§?

A number of provisions provalfor specificinformation sharing arrangements. The Commissioner of Police

must provide the TRBSA witinformation about criminal convictions and other information relevantato
LISNE2Y Q& TFAlySaa 2% ToeSTRBSA, NI Dikedtar SiNSviilic RiioSelcufiftaSthe
Commissioner of Policeust establish information sharing arrangements where charges are laid against a
LISNE2Y ¢6K2 A& 2N ¢gla I NBIAAGSNBR GSIFOKSNJ GKIFG N
registered teachef%

Government and ne32 GSNY YSy i ao0OKz22fa Ay {2dziK ! dzAaGNI AL |
F2484aYS8yiaQ o08TF2 Nibderithe/LISINERNBG QA FHLNBIRSGBER2Y | OG Mo

Tasmania

In Tasmania, the Registering Authority is the Teachers Registration Board of Tasmania (TRBTas), establishec
by the Teachers Registration Act 20QDas). The TRBTas may grant, renew, refuse, suspend or cancel a
0SIF OKSNDa Mies Audhdriyko feAch afid rBaMdains the register of persons registered under the
legislationt®®

Certain information on the register is available to the pulig’ Of dzRA y 3 (i K &nd lie§istra&tisgnS N &
details, but does not include details of disciplinacfion such as suspension or cancellation of registrafion.

¢tKS (Sl OKSNDa N&asofmiy Susfensidrofiregistsatidn aztned authori®§The TRBTas

may inform the following agencies and organisatiosisany such suspensiam request: the Department of
Educationthe Catholic Education Offi¢e Hobart TasTAFE or a ngovernment schodl®® The TRBTasay
provide any information it has in relation to a registered teacher or a person who has applied for registration
to an interstate Rgistering Authority?°

Where the TRBTas s a decision as a result of a disciplinaguiry, the TRBTamsust inform the person
GKS LISNER2Yy Q& SYLX 28SNJ I yR | f fllasiakoSedde ipytlisGiniginiation S w S
in respect é an inquiry unless the TRBTas determines that the public interest requires such pubfi€ation

A number of provisions provelfor specific information sharing arrangements. The Commissioner of Police
must provide the TRBTagith informationthat may be ré6 @I yi G2 RSOGSNX¥YAYAYy3I | LI
registration®3The TRBTABustA Y F2 N¥Y | (Sl OKSNRa SYLX 28SNJ FyR St OK

602 Teachers Registration and Standards Act 28X) $3.
603 Ibid s50.
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606 Teachers Registration Act 200as) 25.

607 Ibid s 25(4).

608 Ibid s 25(2)(m).

609 Ibid s 25(5).

610 Ibid s 32A.

611 Ibid s 24A.
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where a teacher has been found guilty of a prescribed offence in Tasmania or elsealttevegh nmffences
are currently prescribeft*

Tasmania is currently phasing in working with children registratiod anyone who starts work or continues
to work as a registered teacher after 1 January 2@ill/haveto be registered under th&egistration to Work
with Vulnerable People Act 20(Bas).

Victoria

In Victoria, the Registering Authority is théctorian Institute of Teachiny/IT), established by th&ducation

and Training Reform Act 200%/id. TheVIT may grant, renew, refuse, suspend or ceha tea& S NI &
registrationto teach and maintains the register of persons registered under the legislatfofhe VIT also
maintains a Register of Disciplinary i@ntin relation to current or formerly registered teachevghich includes

a much wider range of infmationd Ky G KS { S latiapeétks ® beldbigue @ AuStidia

The teachesQegister must include details of any suspensiorcancellatiorof registration®?’ It is of interest
that the VITmust make thisregister available for inspection bblye public and may publish the whole, or any
part of the Registein any mannec, for example, on its websit&?8

Thedetails in the Register of Disciplinary Actmnst (although this is qualified belovinclude details of any
disciplinary action imposed in relation to a registered teachach ashe imposition of conditions, limitations,

2NJ NBaGNAROGAZ2Yya 2y GKS GSFOKSNNDa NBIAAGNY GA2YT (
suspension ath cancellation of registratioh G KS OSaal dAzy 2F (GKS GSI OKSNID:
guilty of a sexual offence; and disqualification from teaching in a school if convicted of a sexual. 8ff€hee

VITmust make the Register of Disciplinargtidn available for inspection by the public amdy publish the

whole, or any part, of the Register in any mangeor example, on its websit&’ The VIT may, however,

decide to exclude information from the Register of Disogly Action incertain circunstances including

where the VIT is of the view thdtis in the public interest to do s8' The VIT may also decide to publish its
findings, reasons or a determination where it has held a formal hearing into a disciplinary Pitter.

Where the VIT makesB2 NIt RSGSNXYAYF GA2Y AYLRaAy3a O2yRAGAZY
registration, or suspending or cancelling the registration, thenwlit publish a notice of the determination

in the Government Gazetteandmust notify a range of agenes and organisations including the Registering

ldzi K2NARGASE Ay FEf 20KSNJ adradSa IyR GSNNAG2NASE |
Department of Justice. The Vifust also provide this information to overseas Registering Authorities
request®?

A number of provisions provil for specific information sharing arrangemeniis Victoria The Chief
Commissioner of Policaust provide the VIT with information on the criminal record of a registered teacher

614 Teachers Registration Act 200as) 27A.

615 Education and Training Reform Act 2@Pc) s2.6.3(1)(9).
616 Ibids2.6.3(1)(ga).

617 Ibids2.6.24.

618 Ibids2.6.25.

619 Ibids2.6.54C.

620 Ibids2.6.54B.

621 Ibids2.6.54E.

622 Ibids2.6.49A.

623 Ibids2.6.51.
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on requestt?* Where theVITmakes a decisioto suspend a teacher on the basis that the teacher has been
charged with a sexual offenctiae VITmustinform the person andhe pea 2 y Qa  S%Where & perisidn

is convicted of a sexual offence their registration ceases automataradiyhey are disqualified from teaching

in a schoolAn employemustinform the VIT if theemployer takes any disciplinary action against a teacher

and must immediately notify the VIT if the employer becomes aware that the teacher has been charged with
or convictedof a sexual offenceThe Chief Commissioner of Police must also immediately nb&fyIT if he

or she becomes aware that a teacher has been charged with or convicted of a sexual offence, or a range of
other offences’?

The VIT must ensure tha national criminal history check is conducted in respect of each registered
teacher®?’ Registered teachers arbowevergxempt from the working with children check under #rking
with Children Act 2008/i9.

Western Australia

In Western Australia, thRegistering Authority is the Teachers Registration BoaWdA{TRBW) established
by the Teachers Registration Act ZD(WA). The TRBWway grant, renew, refuse, suspend or caha
G S OK S NI &, adBartainsi thelrefiater ¢f persons regisekrender the legislatiofi?

TheteachesQegistermustA y Of dzZRS RSGFAf & 2F Fye O2yRAGAZ2Yy A AYLR.
made by a disciplinary committee or the State Administrative Trihuneluding orders that teacher be
cautioned, reprimanded or fined and orders to impose conditions mnsuspend or cancel (4 S OK S NI
registration52®

Limited information on the register is available to the pubicy Of dzZRAy 3 GKS (Sl OKSNDa
details, but nodetails of disciplinary action such as suspension or cancellation of registt&thare detailed
information, including information about disciplinary actionay be made available to registered teachers,
employers, principals and others at the discretafrthe TRBWAS!

The TRBW#nay give notice of a finding, order, decision or other action in relation to the registration of
teachers, or matters that may adversely affect student interests, to another state or territarilew Zealand
Registering Authont any relevant professional association or trade union; the employer of a registered
teacher; or any other person the TRBWA considers should be made aware of the matter, where it is in the
public interest to do s8°2 The Teacher Registration Act 201®%/A) provides that a person or body with
functions under the Act must, in the performance of those functions, regard the best interests of the child as
the paramount consideratioff® This ensures that the best interests of the child gieendue weight in any

624 Education and Training Reform Act 2@@c) 2.6.22(3).

625 Ibids2.6.27(7).

626 Ibids2.6.31.

627 Ibids2.6.22A.

628 Teachers Registration Act 2002 A) s36.

629 Teachers RegistratigiGeneral) Regulations 200&/A) reg 21A.

630 Teachers Registration Act 2002 A) s37.

631 Teachers Registration Act 200%A) s37(3);Teachers Registration (General) Regulations Z2048) req?1B.
632 Teachers Registration Act 20Q0&A) s118.

633 Ibid s 5.
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consideration of what is in the public interedtio civil or criminal liability is incurred by the TRBWA, or any
other person, where information is shared under the relevant provision in good®ith.

A number of provisions provifor specific information lsaring arrangementsn Western AustraliaThe
Director of Public Prosecutions or ti@gommissioner of Policaust, where practicableinform the TRBWA
when a registered teacher is charged with a sexual offence involving aahigdconvicted of an indictable
offence in Western Austral®® Anemployermust inform the TRBWA of any investigation into the conduct of
a teacher wherehe teacher is suspended or dismissed resigns*®

It is an offence to disclose informatiabtained in performing functions under the Act except in a range of
specified circumstancefcluding where the information is disclosed as required or authorised by or under
the Act or other written lawfor the purpose of performing a function under tiAet or another written law

or for the purpose of investigating a suspected offence or the conduct of proceedings against the person under
the Act or another written lav§®’

Teachers in Western Australia are required to have a working with chittheck ataranceunderthe Working
with Children (Criminal Record Checking) Act 2004.

Conclusion

The arrangements for sharing information about teachers between schools and across jurisdictions in Australia
rely primarilyon the registration system establishég the national frameworlor teacheraccreditation and
registration. As discussed above, the framework is implemented in each state and territory by legislation that
establishes a Registering Authorityith responsiliity for granting, refusing, renewingsuspendingor
cancelling teacher registrations and maintaining artayolate register of this informatiorRegisters are a key
mechanism for sharing information but the efficacy of such mechanisms depends on what information is
captured in the registerrad who may access the information.

The information kept inevery state and territoryli S I O Ke§itdi riust include personaletails of all
NEIAAUGSNBR GSIFOKSNAE YR AYF2NXNIGA2Y | 02 dziHowekes & dzi L
the extent to which this information is sharediffers from jurisdiction to jurisdiction. The registers in
Queensland and Victoridor examplemake a significant amount of infmation available to the publiand

this means that informatiowill be availableto parents andschoolswho may be considering employing a
particular individual. & example, in Queenslandhe public may have access to information including
GKSGKSNI G§KS (Sl OKSNRa NBIAAGNFGAR2Y Ad adzAaKSYRSERZ:
registration has been cancelled, whether it was cancelled on disciplinary gréimdd/ictoria, the Register

of Disciplinary Action is available for inspection by the public, although theavil@iecidevhether or notto

include information in theegisterbased on a public interest te&t This could mean that schools seeking to

rely on publicly available information in the register are not accessing complete information.

In terms of sharing information between schools, the register provides a dawmfpasitory of information
about disciplinary and other matters potentially relevant to institutional child sexual abuse. The level of access
to information by, for example, schools considering employing a person diffieledy from jurisdiction to

634 Teachers Registration Act 200 A) s118.

635 Ibids 41.

636 Ibid s42.

637 Teachers Registration and Standards Act 28X) $3.

638 Education (Queensland College of Teachers) Act@ldbs 289.
639 Education and Training Reform Act 2@0c) $2.6.54B.
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jurisdiction. Whileschools wilgenerallybe able to access basic information about whetbenot a person is
registered, nore detailed information about disciplinary matters may not be readily available to schools in
every jurisdiction. For example, in tiasstralian Capital Territorywhile information in the registemust be

YIRS [ @FAflofS G2 | (GSFHOKSNRA SYLX 2 &rfustiot shaig theNP & LIS
grounds for suspension or cancellatitifiln New South Walesvhile there is provisn for sharing information

gAOK Wrye 206KSNJ LISNE2Y 2N) 02Re& LINBAONROSR o6& (K
regulations?*! This appears to preclude sharing information on the register directly with schools.

In terms of sharing informatioacross jurisdictions, all the states and territories provide for sharing some
information with the Registering Authorities in other states and territories. In some jurisdictR@atgstering
Authorities must share information about suspensions and candelles with the other states and
territories®? and in some jurisdictions theyay share such informatioff®* Again, the level of detail in the
information that may or must be shared across jurisdictions differs depending on the relevant state and
territory legislation.

One otherpoint of interestisthe fact that some jurisdictions include a clear statement altba best interests
of the child being a paramount consideration in decision making under the legisttibisis intended to
ensurethat when decision makers arexercising discretionin relation to sharing informtion, the best
interests of children Vil be given due weight.

9.3 Sharing information aboutther schoolstaff members

Schoolstaff memberanclude teachers, administrative staff, contractors and volunteers. Sharing information
about teachers is regulated by spicilegislation in all jurdictions because of the national framework for
regulation of teachers, but this is not the case in relation to other categories of staff. Where there is no specific
legislation regulating the sharing of information about other categories of staff, thisbesjoverned by
privacylegislation working with children checks or child protection legislation

Australian Capital Territory

The Australian Capital Territotyas no legislatiothat specificallyregulates thesharing of information about
administrativeand support staff in schoolSuch staffnembersare, however, required to hold a working with
children check clearance under th¢orking with Vulnerable Children (Background Checking) Act(2@1T)
where they have contact with children as part of thehities %4°

Under theChildren and Young Peoplet2008(ACT)government and nofgovernment schools must provide
assistance, facilities or services relevant to the physical or emotional wellbeing of a child or young person on
request by he head of the Commnity Services Directorafé® This might include sharing information about

640 ACT Teacher Quality Institute Act 2GACT) 42.

641 Teacher Accreditation Act 200MSW) 4.8(3)(iii).

642 ACT Teacher Quality Institute Act 2QACT) $6; Teacher Registration (Northern Territory) fdT) 57(4);
Teachers Registration and Standards 2a04(SA) €10; Teachers Registration Act 200as) 24A;Education
and Training Reform Act 20Q@ic) $2.6.51.

643 Teacher Accreditation Act 200MSW) 4.8; Education (Queensland College of Teachers) Act @85 s287;
Teachers Registration Act 200 A) s118.

644 See for exampleTeachers Registration Act 20Q&A) 5.

645 Working with Vulnerable People (Background Checking) Act(2@IT) sch 1, 1.4.

646 Care and Protection of Children ANIT) 293B.
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administratve and support staff in schools with the Directorate. Sharing of information with other agencies
and organisations will be regulated by privacy legislation.

New South Wals

In New South Waleghe Education (School Administrative and Support Staff) Act (I98W) regulates the
employment of administrative and support staff in government schools and includes a number of provisions
related to sharing information about issu#sat might includeinstitutional child sexual abuse&ection 7Aof

the Actprovides that the protection of children is to be the primamgnsiderationin taking any action in
relation to a member of staffSection 7D provides than employemust notify the head of the Department

of Education and Training when a member of the school administrative or support staff is charged with, or
found guilty of, a serious offené&’ The head of the Departmembay also maintain a list of persons who the
head determinesre not to be employed as school administrative or support sadtfiough it is unclear who

may have access to this Ifég.

Administrative and supprt staff in governmentaind nongovernment schools are required to hold a working
with children check clearance under t@ild Protection (\Wking with Children) Act 20XRISW)wvhere they
are engaged in work that involves direct contact with childf&n

In New South Waleggovenment and norgovernmentschools arelesignated agprescribed bodies for the
purposes ofChapterl6A of theChildren and Young Persons (Care and Protection) Ac{1$98xand somay

share informatiorwith other prescribed bodied K I i LINR Y2 1 £&f TIKNE VANIFTSEREC0SA Y
providing services to children or to assistmanagdng any risk to childrei® This may include information

about administrative and support stafiembersat schoolswho may pose a risk to the safety, welfare or
wellbeing of a child or youngerson®! In addition, a prescribed bodyust share information with another
prescribed body upon request, except in limited circumstances set out in the legislation and discussed
above®*?

Northern Territory

The Northern Territory has no legislatiorthat specificallyregulates thesharing of information about
administrative and support staff in schools.

Such staff are, however, required to hold a working with children check clearance undé&ratkeeand
Protection of Children AGNT) where th& work involves, or may potentially involve, contact with childfeh.

Underthe Care and Protection of Children Aptincipals and teachels N5 RSTAY SR Fa WAYT:
authorities®>* Information sharing authoritiemay share informaipn that relates to the safety or wellbeing
of a child, which includes information about a person other than the child that directhdoectly relates to

647 Education (School Administrative and Suppaatfpct 1987ANSW) §D.

648 Ibids7E.

649 Child Protection (Working with Children) Act 2QISW) $; Education (School Administrative and Support
Staff) Act 198TNSW) s82D, 32K.

650 Children and Young Persons (Care and Protection) Act{lI$¥8) s245A,245C.

651 Catholic Education Commission NSW, Association of Independent Schools NSW and the Department of
Education and Communities (NS\iformation Sharing Between Principals and Sch@il$4) 2.

652 Children and Young Persons (Care and Protection) 88{(HI$W) 245D. Discussed above in relation to
mandatory information sharing between prescribed bodies.

653 Care and Protection of Children ANIT) s185.

654 Ibid s293C.
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the safety or wellbeing dhe child #° This may include information about administrative and supptaff at
schools who may pose a risk to the safety or wellbeing of a ¢hiktdition, an information sharing authority
must share information with another information sharing authority upon request, except in limited
circumstances set out in the lestation and discussed abo®.

Queensland

Queenslandhas no legislatiothat specifically regulates the sharing of information about administrative and
support staff in schoolsthis will be primarily regulated by privacy legislataond child protection legislation

Under theChild Protection Acd999(QIld), the CEO of the Department of Education and the principals of non
IJ2PSNYYSyil ao0OKz22fta | NB ‘REekdiyeddrtitiestny shatadmBrindididthattaR Sy G
help with the investigation afor response tpan allegation of harmor risk of harmto a child or to help

assess the health, education or care needs of a child in need of protection. Relevant information includes
detailsl 6 2dzi I OKAf RZ NI W8 2 Y Kand BaQ Bef cdifpriddd foffacts or opinith This

may include information about administrative and support staff at schools who mayapdskof harm to a

child.

Employees other than registered teachers and parent volunteeh®, provide services at schools that are
directed mainly towards children or conduct activities at a school that mainly involve chifdust alschave
aworking with children checklearance under th&Vorking with Children (Risk Management and Screening)
Act 2000(Qld)%° Administrative staff who provide services directed to the operation of the school, rather
than services that are directed mainly towards childrém not require eclearance

South Australia

South Australidhas no legislatiothat specificallyregulates thesharing of information abouadministrative
and support staff in schoals

The SAlnformation Sharing Guidelines for Promoting Safety and Wellbg8%) provide that information
should be shared by government schools if the person shariaginformation believes, on reasonable
grounds, that the disclosure is necessary to, for example, divert a person from offending; to protect a person
or group of people from potential harm, abuse or neglect; and to help service providers more effectively
address risks to safety and wellbeiff§ This might include information about administrative and support staff

in government schools where staff present a risk to the safety, welfare or wellbeing of students.

The sharing of information about administrativedesupport staff in norgovernment schools will be regulated
by thePrivacy Act 1988Cth).

Such staff are alseequired to have &/ NB f S y (i  dhdedthiez KB f KB PR t NBA) SOG A
where their work involves regular contact with childrenworking in close proximity to children on a regular
basisunless the contact is directly supervised at all titffés

655 Care and Protection of Children ANIT) £293B.

656 Ibid s293E. Discussed aboveralation to mandatory information sharing between prescribed bodies.
657 Child Protection Act999(Qld)s 159D.

658 Ibids159C

659 Working with Children (Risk Management and Screening) Act(@apschl, s3.

660 Ombudsman SAnformation Sharing Guidelines for Promoting Safety and Well{2big) 6.

661 /| KAt RNBYQa t NBAJSBOGAZ2Y ! OG Mmoo
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Tasmania

Tasmanighas no legislatiorthat specifically regulates the sharing of information about administeatind
support staff in schols.

Such staff are not yet required to have a working with children check clearance undeedistration to Work
with Vulnerable People Act 20{Bas). Those working in ngovernment schools will require clearance by 1
October 2015 and those working in government schools will require clearance by 1 Juf?2016.

Principals and teachers in government and sgmvernment schools ar¢’ A y F 2 NI Iy {BA Xy (& KiIA N Q
the Children, Young Persons and Their Families Act(T@3Y and may share information relating to the safety,
welfare or wellbeing of a student with other information sharing entifi&sThis might include information

about administratve and support staff in schools where staff present a risk to the safety, welfare or wellbeing

of students.

Victoria

TheEducation and Training Reform Act 2@W&c) includes some information sharing provisions ciogghe
Sy G ANB WwWiSI OKikclades adiBilNgdati@ ar Suppbik sta i schddtsh person is not eligible
for employment asnadministrative or support stafhemberin Victoria if they have been convicted or found
guilty of a sexual offenc®® The head of the Department of Edueatimay request information concerning
the criminal record of administrative or support staff invgonment schools and the chief Commissioner of
Police must provide the information within 14 day$®

Administrative and supposdtaffin schoolsarerequired to have a working with children check clearance under
the Workingwith ChildrenAct 2®5 (Vig where their work usually involves direct contact with a chwtib is

not supervised by another perséf. TheCommission for Children and Young People2@t2 (Vic) provides
that the Commissiomustbe given access to records kept under Werking with Children A@nd any other
informationheld by the Department of Educati@md Early Childhood Developmerta schooln relation to
any person or servicthat is the subject ot Commission inquirdf® This might include information about
administrative and support staff in schools.

9YLX 28S8SSa 2F (GKS S5SLINIYSYd 2F 9RdzOFGA2Y T LINRYOA L
the Children, Yol and Families Act 20q¥ic)®*° Where the head of the Department of Community Services

has received a report about a child, the heady consult and share information with information holders in

order to seek advice on or assess a risk to a €Hilthe hea of the Department of Human Services nadgo

share information with information holders or direct them to provide information relevant to the protection

or development of a child in respect of whom a protection order is in gldc@ommunitybased child and

662 Department of Justice (Tas)/orking with Children Registration: A Guide to thée@r Phased in Approach for
Childrelated Sector§2013).

663 Children, Young Persons and their Families Act [95) $3B.

664 Education and Training Reform Act 2@0c) $2.4.3.

665 Ibids2.4.7.

666 Ibids5.3.4.

667 Working with Children Act 20@¥ic) 9.

668 Commission for Children and Young People Act QOtPA2.

669 Children, Youth and Families Act 2QU) s3(1).

670 Ibid ss35.

671 Ibid s195.
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family services may also consult with information holders to assess a risk to &€hifdrmation about
administrative or support staff in schools may be shared under these arrangements.

Western Australia

Western Australidnasno legislatiorthat specifically regulates the sharing of information about administeati
and support staff in schools and there is no privacy legislation in place in Western Australia.

Such staff aregequired to have a working with children check cleammunder theWorking with Children
(Criminal Record Checking) Act 2Q04A) where thé usual dutiesnvolve, or are likely to involyeontact
with a child®”®

The Children and Community Services Act 2004 provides that the head of the Department for iCh
Protection and Family Support may disclose or request information that is likely to berelevant to the
wellbeing of a child or group of children from a public authority or service provider, which includes the
Department of Educatioand othersproviding education servicetn addition, there are arrangements for
sharing such information more generally between prescribed authorities and for authorised entitiesling

the governing bodies akgistered schogal to disclose information to prescribed authority’*

Privacylegislation

In addition to the specific legislation discussed aboweeghment schools in Australia are generally covered
by state and territory privacy legislation in those jurisdictions in which such legislation existgoernment
schools with an annual turnover of more than $3 million are generally covered Wrivecy Act 1988Cth.

In the absence of more specific legislation dealing with the sharing of personal information about
administrative and support staff ischools, the privacy legislation will regulate the collection, use and
disclosure of such information.

Thelndependent Schools Council of Australia and National Catholic Education Comission Compliance
ManuaP’® sets out the requirements of thErivacyActfor non-government schoolsncluding the need for a
privacy policy that sets out the kinds of information the school collects and the purposes for which it collects,
uses and discloses the information.

ThePrivacy Compliance Manusliggests thatchools send job applicants an Employment Collection Notice
stating that the school is required, for example, to conduct a criminal record check under child protection laws
and that the school may collect other sensitive personal information where thectioleis required by law,
which includes the common law duty of c&féThis might include collection of information from third parties
such as referees and previous employdise Manual also suggests that tiEmployment Collection Notice
should indicatethe circumstances in which the school will share this information and the types of
organisations with which such information is usually sharBoe Manual suggests that contractors and
volunteers be sent a modified version of the Employment Collection &®fiStandard Collection Notices
ensure that individuals are aware of the usual range of uses and disclosures.

672 Ibid s 36.

673 Working with Children (Criminal Record Checking) Act Q0@ 6.

674 Children and Community Services Act 200A) s23, 28A, 28B.

675 IndependentSchools Council of Australia and National Catholic Education Comnitssiacy Compliance
Manual (2013).

676 Ibid [9.13.2].

677 Ibid [9.14].
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This approach woul@lso be generally consistent with the requirements of state and territory privacy
legislation because it is based on privaaingiples that require individuals to be informed about what
information is being collected about them, that sensitive personal information will be collected with consent
or as required by law, how that information will be used and to whom it will beatiedl As noted above in

the discussion of privacy legislation, fedgpalvacy legislatiorandthat in the Australian Capital Territorg

more restrictive in relation to the collection of sensitive personal information thaother jurisdictions.

ThePrivacy Compliance Manualso notes thatNew South Waletegislation includingChapterl6A of the
Children and Young Persons (Care and Protectionpiitiorises disclosure of personal information relating

to a student, prospective student, stafiember, volunteeror parentfor child protection purpose%? The

Guide for NSW Ne@overnment Schools on Reporting, Disclosing or Exchanging Personal Information for the
Purposes of Child Wellbeisgts out the details of this reginté’

Conclusion

The arrangementdor sharing information about administrative and support staff in schools differ from
jurisdiction to jurisdiction, buaire only specifically addressed by legislatiofNiew South Walem relation to
government schoolsunder the Education (School Admstrative and Support Staff) AcThis legislation
provides an additional level of oversight of these stadéimbersin government schools and ensures that some
information, in particular about criminal offences, is disclosed to the Department of Educattbstared
centrally. In Victoria, provisions in tii&ducation and Training Reform Act 2@@end to administrative and
support staff in government schoglallowing the head of the Department of Education to seek information
about the criminal records afdministraive and support staff from the Commissioner ofi€e.

In every jurisdiction, except Tasmania, administrative and support staff in government argbnermment
schools who have direct contact with children are required to have a working with children check clearance.
Such checks are to be phased in underRagistration to Work with Vulnerable People Ager 2015/16.

Information about administrative and support staff in schools may also be shared under child protection
legislation in every jurisdiction, but the sharing arrangements are quite limited indegadministrative and

support staff in some jurisdictions. For example, in festralian Capital Territorynformation relevant to

the physical or emotional wellbeing of a child must be provided to Community Services Directorate on request,
and this mg include information about administrative and support staémbers whopose a risk, but the
arrangements do not contemplate sharing between schools. By contraliewn South Walesgovernment
andnond2 GSNY YSyild &a0K22f & I NB rpodaNBChapeil A DRheOChidieh &d Q T 2
Young Persons (Care and Protection) #&w so may share information with other prescribed bodies that
LINEY230Sa GKS WwWalFTSGex ¢St FIFNB 2NJ St 0oSAiyhnagng OKAf
any risk to the childref® Thisoffersan opportunity to share information between schools and among other
agencies about administrative and support staff who may pose a risk. The child protection legislation in the
Northern Territory, Queenslanand Tasmania also provides for this lateral sharing of information between
schoolsand other agencies.

678 Ibid[10.7.2].

679 Association of Independent Schools of NSW and Catholic Education Commissioh Gi84¢, for NSVWWon
Government Schools on Reporting, Disclosing or Exchanging Personal Information for the Purposes of Child
Wellbeing(2014).

680 Children and Young Persons (Care and Protection) Act{l$38) s@45A, 245C.
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Where the sharing of information about administrative and support staff is not specifically addressed in other
legislation, such information may be shared endrivacy legislation in appropriate circumstances. The
guidance provided in this regard by the Independent Schools Council of Australia and National Catholic
Education CommissidPrivacy Compliance Man&3Iprovides advice on how sensitive personal infation

about administrative and support staff in schools may be collected, used and disclosed in compliance with
privacy principles. Although the Manual specifically sets out the requirements under the f@daty Act

the approach suggestediso would be generallyconsistent with the requirements of state and territory
privacy legislation becaustis based on privacy principles that require individuals to be informed about what
information is being collected about them, that sensitive personal inféianawill be collected with consent

or as required by law, how that information will be used and to whom it will be disclosed.

9.4 Sharing information aboutgdentswithin a jurisdiction

Schools collect a great deal of information about students, inctusiimme sensitive personal informatisuch
asaboutphysical and mental healtlsome of this information may relate to child sexual abuse, either because
the student has been a victim of abuse or because the student is a risk to other stutieatseedo share

such informationbetween institutions and across jurisdictiongll arisein a number of circumstances
includingwhen a student transfers, or is transferred, from one school to another

Australian Capital Territory

The sharing of information about students Australian Capital Territorgovernment schools is largely
regulated by thelnformation Privacy Act 2014ACT). Information collected about students in government
schools must be registered in the Education &nJ A YAy 3 5ANBOG2 NI S Q¥ THRFEO2 NR 3
records may include personal detaileports about student progressorrespondence with parents and

carers records of suspensigrdisciplinary recordstransfer notes health recordsand documentdon of

alleged misconduct and formal grievandes hy' S 2 F GKS LJzN1J22&aSa 2F 0O2f €S
Personal Information Digest 20448 (2 SELISRAGS GKS GNI yatSNI 2F &GdRS
within the territory.

The Suspensio, Exclusion or Transfer of Students in ACT Public SchoolspRuolidgs that in relation to
government schools, the head of the Department of Education and Training or the principal must notify the
head of the child protection agenayhen suspending oconsidering transferring or excluding a child in the
RSLI NIYSyidiQa OFNBX o6dzi R2Sa y2i RBI[MHeEdadatiprKActz2604 NA y 3
(ACT) provides that the head of the Department of Education and Training must establish a stashet tr
register, but it is unclear what information is included in the register and who may have access to the
information 584

The sharing of information about students in Rgavernment schools is regulated by tfegleralPrivacy Act
Thelndependent SchoslCouncil of Australia and National Catholic Education CommBsi@ty Compliance

681 Independent Schools Council of Australia amdidhal Catholic Education Commiss®rivacy Compliance
Manual (2013).

682 ACT Government Education and Training Directof¢esonal Information Digest 2012014)

683 ACT Governmenguspension, Exclusion or Transfer of Students in ACT Public SchoqB0RONcy

684 Education Act 2006ACT) 446A.
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ManuaF® sets out the requirements of the Act for n@government schools across Australia and is discussed
below.

Under theChildren and Young Peo@let2008(ACTgovernment and nofgovernment schools must provide
assistance, facilities or services relevant to the physical or emotional wellbeing of a child or young person on
request by the head of the Community Services Directof&t€his might include sharing infoation about
students who are, for example, at risk of abuse or neglect or pose a risk to other students.

New South Wales

The sharing of information about studentshtew South Walegovernment and nosgovernment schools
regulated by Part 5A of thEduation Act 199QNSW) andChapterl6A of theChildren and Young Persons
(Care and Protection) Act 1998SW, as well ablew South Waleprivacy and health privacy legislation and
the federal Privacy Act

Chapter16A of theChildren and Young Persons (Canel Protection) Acprovides legislative authority for
government and nofgovernment schools and other prescribed bodies to share information relating to the
safety, welfare owellbeing2 ¥ A0 dzRSy iad® ¢KAA& YAIKG AyOf deRBrEorT 2 NJ ¢
counselling record®¥’

¢KS b{2 S5SLINIYSYld 2F 9RdzOFdGA2Y FtTYR /[/2YYdzyAGAS&Q
disclosure of information where that would promote a safe andcighlined learning environment in
government schools.

More gecifically, mder Part 5Aof the Education Actthe Department of Education and Communities,
government and notwgovernment schoolgan request a relevant agency to provide information about a
student to assist a school assesimg whetherthe student isikely to constitute a risk to the health or safety

of any person and to develop strategies to eliminate or minimise the risk. Relevant agencies include schools,
the Department, norgovernment school authorities, TAFE, public health organisations, the tDepdrof

Aceing, Disability and Home Care, the Department of Community Services, the Department of Juvenile Justice,
the Department of Corrective Services and the Pokeat 5A allows schools to paxtively share information

with other schools, althougla report by the Social Policy Research Centre at the University of SBRC(
Repor) notes that relevant policy documents do not encourage staff to proactively share infornf&tion.
Where a school seeks information under Part 5A, howeveglevant agencynust provide the information.

Part 5A0f the Actmakesit clear that a person acting in good faith and with reasonable care will not be liable
for any civil or disciplinary action for providing relevant information. The Act also staaesutly other Act

that prohibits the disclosure of information does not operate to prevent the provision of information under
Part 5A. This provision provides protection from civil liabiéher than criminal liabilityThis makes the
relationship with pivacy legislation clear.

685 Independent Schools Council of Australia and National Catholic Education Comiisgay Compliance
Manual (2013).

686 Children and Yawg People Act 200ACT) 25.

687 Catholic Education Commission NSW, Association of Independent Schools NSW and the Department of
Education and Communities (NS\UMfprmation Sharing Between Principals and Sch@$4) 2.

688  Matthew Keeley etalWh LILI2 NIidzy AGAS& F2NJ LY F2NNIGA2Yy {KINAyYy3AY /|
Centre University of NSW, April 2015) 55.
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In addition, the sharing of information about studentstie state® non-government schools is regulated by
the federal Privacy Act The Independent Schools Council of Australia and National Catholic Education
CommissiorPrivacyCompliance ManuéP sets out the requirements of the Act for n@government schools
across Australia and is discussed below.

Northern Territory

The sharing of information about studentsNiorthern Territorygovernment and nofgovernment schools is
regulated by theCare and Protection of Children fdT), as well agrritory privacy legislation and thiederal

Privacy A ¢ KS 5SLI NIYSYyd 2F 9RdzOFGA2Y | yYRprovified SoRNB y Q a
guidance on the operation of tHeformation A¢ (NT), noting that information may be shared with the Office

of Children and Families under tiare and Protection of Children A2t The protocol does not specifically
addresghe sharingof information between schools.

The sharing of information about studentstive territory non-government schools is regulated by tRavacy
Act ThelIndependent Schools Council of Australia and National Catholic Education ComrRissauny
Compliance Manué¥ sets out the requirementsf the Act for norgovernment schools across Australia and
is discussed below.

Principals and teachers of government and 98 GSNY YSy (i &a0OK22fta&a | NS RSTAY
I dzi K2 NR& ( A S@afe anthyPR®dMIn 0fKCHildren A8 Information shaing authorities may give
information about a child to another such authority where the information would assist with making decisions,
conducting investigations or providing services to the cild.

Queensland

The sharing of information about students iruégnsland government and negovernment schools is
regulated by theEducation (General Provisiodg)t2006(Qld) and theChild Protection Act 199®Id) as well
as Queensland privacy legislation and thderalPrivacy Act

TheEducation (General Provisis) Act uniquely in Australisgxpressly provides fahe creation of¥ i NI y & ¥ S|
y 2 {, &hicarea mechanism for sharing information about studebétween principals in government and
non-government schools when studestransfer between schools. Themais to provide information that will

KStf LI LINAYOALI fa SyadiNSE O2yiGAydzaide 2F SRdzOF A2y TF2I
in relation to the student and the school communtty A principal may request a transfer note about a new

or transferring student and the old school principalist provide the notewithin 10 days and any documents

relating to the student mentioned in the not&he new school principal mugénerallyinform the student
FYRK2NJ GKS addzRRSydiQa LI NBy{®& GKIFG adzOK I NBIljdzSai

689 Independent Schools Council of Australia and National Catholic Education Comfisgay Compliance
Manual (2013).

690 Departy Sy i 2F 9RdzOl (A 2y (NTyDRta Adkess PRod&A1BE { SNIBA OS a

691 Ibid 7.

692 Independent Schools Council of Australia and National Catholic Education Comiisgay Compliance
Manual (2013).

693 Care and Protection of Children AWT) £293C.

694 Ibid s293D.

695 Education (General Provisions) Act 20Q&I1) s385.

696 Ibid s387.
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information is required to be factual, succinct and objecfiVelransfer nogés may also include custody or
guardianship orders and medical det&fl%.

In addition, under theéeducation (General Provisions) Attte head of the Departmentdf Educatiomrmay ask
the Police @mmissioner for information if he or she reasonably suspects that a stuateatgovernment
schoolhas been charged with or convicted of an offeA¥The Police @nmissionermust supply the
information.”®

There are also provisions in this legislation dephmth the exchange of information about matuage
a0dzRSy G aQ OMApnnkigal &t a gokeininenNgEhbalust request a reprt from the Rlice
Commissioner about a mature 3 S & G dzRSy G | LILIX A OlmayiaSkifor iDidtdkatidn abofit KA &
criminal charges, before deciding to admit the studétt.

The sharing of information about students Queenslanchon-government schools ialsoregulated by the
federalPrivacy Acand thePrivacy Compliance Mani# as discussed belw. The requirements discussed in

the Manual will be modified by legislative provisions authorising or requiring disclosure, in particular by the
provisions in theeducation (General Provisions) &wt call for the creation ofransfer notes.

The head ofthe QueenslandDepartment of Edcation and principals ofmon-government schools are
consideredorescribed entitiesinder theChild Protection A¢tallowingthemto share information with a range
of institutions including other relevant departments, headrvicesandthe police/®® These agencies are also
part of the Suspected Child Abuse and Neglect (SCAN) system.

In Queensland, th&CANream System is designed to enable a coordinated, fagéncy response where a

child is in need of protection, includingnely information sharing between SCAN core members. SCAN core
team members are Child Safety Services; the Queensland Police Service; Queensland Health; the Department
of Education, Training and Employmgaid certain recognised entities where an Abaradior Torres Strait

Islander child is being discuss@#i.Other institutions may also be invited to participate in SCAN team
discussions for a particular child.

South Australia

The sharing of information about students in South Australian governraehoolsis regulatedby the
Information Privacy Principles Instruction 2q83\)(SA Instructios), the Information Sharing Guidelines for
Promoting Safety and WellbeifisGand the/ KA f RNBy Qa t NRA)JTBa shakird) yf inforthétiorm ¢ g o
about students in South Australian ngvernment schools is regulated the/ KA f RNByYy Q& andNR (G SO
the federal Privacy Act

697 Ibid s384.

698 Education (General Provisions) Regulation 2@Q6) s24.

699 Education (General Provisions) Act 20Q&1) s280C.

700 Ibid s280D.

701 Ibidss175D, 175F.

702 Independent Schools Council of Australia and National Catholic Education Comiisgay Compliance
Manual (2013).

703 Child Protection Act 1999Id) s159M(1)(c)(iv), (e).

704 Ibid s 159K.
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ThePrivacy Committee of South Australia has issued guidance dnfthrenation Privacy Prindgs and Child
Protectiorf® which makes clear that the Information Privacy Principles set out ilSthénstructioa W& K 2 dzf R
not represent a barrier to the collection, use and disclosure of information necessary to promote the
protection of children and youl LJS.2°LTheS S provids that information should be shared by
government schools if the person sharing the information believes, on reasonable grounds, that the disclosure
is necessary to, for example, divert a person from offending; to protect a person or group of people from
potential harm, abuse or neglect; and to help service providers more effectively address risks to safety and
wellbeing’®’

In addition, he sharing of information about students Bouth Australiamnon-government schools is
regulated by thefederal Privacy ActThePrivacy Compliance Mant#lsets out the requirements of the Act
for non-government schools across Australia and is discussed below.

Under the/ KA f RNB Yy Q& , gowihraedt@idinégbvernmeat schoolsust, at the request of the
Guardiarfor Chidren and Young Personarovide the Guardian with information relevant to the performance
2T (KS Ddzr NRR Regresaéntativeyfi® thd Repartdent of Education angon-government
schools may also be involved in a family care meeting under thisd¢ion’*°

Tasmania

The sharing of information about students in Tasmanian government schools is regulated Pgrsomal
Information Protection Act 200@ a3 and theChildren, Young Persons and Their Families Act(T@8JThe
sharing of informatiorabout students in Tasmanian ngovernment schools is regulated Hye Children,
Young Persons and Their Familiesakat the federaPrivacy Act

ThePrivacy Compliance Manu#lisets out the requirements of therivacy Act 1988 th)for non-government
schools across Australia and is discussed below.

¢ KS 5SLI NI YSy tPersdril InfoRndtion Rrdte2tigrBIP) and Your Right to Information Policy
provides that personal information about students in government schools is aadlextd will be used and
disclosed for a range of reasons including keeping students and staff safe and providing students with the best
available educational opportuniti€d? It may also be used and disclosed where required or authorised by law.

Under theChildren, Young Persons and Their Familiespicicipalsand teachers in government and non
government schools areonsidered® y F 2 N I (i A 2 y  vah&rhubtBhgrdinf@nyatiokréleiaBtio®he
safety, welfare and wellbeing of a childth the head @ the child protection agencgn request anamay share
information with other information sharing entities involved wjtr likely to be involved witfthe student or

705 Privacy Committee of South AustraliaformationPrivacy Principles and Child Protecij@d14).

706 Ibid 1.

707 Ombudsman SAnformation Sharing Guidelines for Promoting Safety and Well{2big) 6.

708 Independent Schools Council of Australia and National Catholic Education Comiisgay Compliance
Manual (2013).

709 /| KAt RNByYy Qa 199BEBAIS2CA.A 2y | O

710 Ibid s31.

711 Independent Schools Council of Australia and National Catholic Education Comiissay Compliance
Manual (2013).

712 Department of Education (Ta$)ersonal Information Protection (PIP) and Your Right to Education Policy
(2012) 3.
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a parent or caref!* However, his provision only applies where the head of the childtection agency or a
community-based intake service has received information about the child under the Act; or where there is an
assessmentor care and protection order in forgen relation to the child!* Where a person shares
information in good faithunder these provisions, the person is protectiedm civil or criminal liability and
cannot be held to have breached any code of professional ethics or to have departed from any accepted
standards of professional condu@®.In addition, family group confences may involveepresentativefrom

the Department of Education or a person nominated by the principal of agogernment schoof®

Where a person applies to attend a government school, the head of the DeparohEducation may require
the Commissioer of Rolice to provide a report in respect of any convictions or proceedings taken against the
applicant’’

Victoria

The sharing of information about students in Victorian government schools is regulatidtbyian privacy
and health privacy legislatioas well as by th&ducation and Training Reform Act 2q®g), the Children,
Youth and Families Act 20@®ic) and theCommission for Children and Young People Act R@it2 The
sharing of information about students in Victorian agavernment schools is regulated tlederal Privacy
Act, as well as theEducation and Training Reform Atlhe Children, Youth and Families Aand the
Commission for Children and Young People Act

The Education and Training Reform Astablishes a register of Victorian students and assigns each student a
Victorian Student Number. The register designed to assist with monitoring and ensuring student enrolment
and attendancethe distribution ofresources anather sttistical and researctvork, butdue to the limited
nature of the information on the registeit is likely to beof limited utility in addressing institutional child
sexual abuseThe registemmust, however,include information about the cancellation tife enrolment of a
student.”*® Education providers may have access to the register

The Victorian Department of Education and TrainBahool Policy and Advisory Gujmtevides advice to
Victorian Government schoot: sharing information about studentd® The guide notes that schools may
provide information to the Department of Human Services in the circumstances discussedlbaelswnotes

that when a student transfes between schools, including government and sgmvernment schools, the
transferring school should send the receiving school a transfer note and any relevant infornsatibnas
about any foreseeablerisk, including the nature of the risk and any actiémewn to lessen or remove the
risk. Theguide notes that parents and guardians must be informed but that their consent is not required for
documenting foreseeable risk information or including this information in a transfer note for duty of care
purposes’?®

713 Children, Young Persons and Their Families Act(TeS} $3B.

714 Ibid s53A.

715  Ibids53B(4).

716 Ibid s32.

717 Education Act 199dTas) 47D

718 Education and TraininBeform Act 2006Vic)pt 5.3A.

719 Department of Education and Trainifigic) School Policy and Advisory Gu(tié April 2015), Victorian State
Government, fttp://www.education.vic.gov.au/school/principals/spag/Pages/spag.aspx

720 Department of Education and Trainifigic) School Policy and Advisory Gu(tié April 2015) Victorian State
Government <http://www.education.vic.gov.au/school/principals/spag/participation/Pages/transfers.aspx
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The sharing of information about students in Victorian fgmvernment schools is also regulated by tbéeral
Privacy ActThePrivacy Compliance Manu# sets out the requirements of the Act for n@overnment
schools across Australia and is discusssdvi.

The Commission for Children and Young Peoplepkotides that the Commissiocior Children and Young
Peoplemust be given acced® any informationheld by the Department of Education or a schaagévant to
a Commission inquinyhis might include information relevant to institutional child sexual abéfse.

9YLX 288Sa 2F GKS 5SLINILYSYyd 2F 9RdzOIF GA2y = LINARY OA LI
the Children, Youth and Families A€tThis means that the heaaf the child protection agenayay consult

with them and share information odirect them to provide informatiorior the purpose ofeeking advice on

or assessing dsk to a childn respect of whom a protection order is in pla@éln addition,a community

based child and family service may consult with information holders for the purpose of assessing a risk to a
child."»

Western Australia

The sharing of information about students in Western Australian government angovernment schools is
regulated by thefederal Privacy Actas well aghe School Education Act 1998VA), the Children and
Community Services Act 2004/A) and the Commissioner for Children and Young People Act a09g.
Western Australia has nmarivacy legislation.

The School Education Agrovides that certain information must be provided when applying to enrol in a
schoolincluding details of any condition that may call for special steps to be taken for theiti@mafotection

of the studentor other persons in the scho® A person mst not use or disclosefficialinformation except

in the course otheir duties under and in accordance with the Act or any other law; for the purpose of
proceedingdor an offence under the Actyith the authority of the Minister;or the consent of thgeople to
whom the information relateg?’

¢CKS 2SAaGSNY ! dzadNXtAFY t dzof Ralicy Fr&@iopkNand/ SPanderiisafari 2 y
Information Sharing Between Government Agenaoiexkest clear that all government agencies, including the
Departmentof Education, have a duty to all clients, especially children, and that information held by other
agencies can be crucial to safeguarding the welfare and safety of ch&htse Department of Educatidghild
Protection Policyotes that staff may providaformation in the best interests of the child regarding possible

child sexual abuse to the Department of Education or other agencies directly involved in respmding
investigating or supporting the childnd that this will not breach the confidentiality provisions in 8&hool
Education Actiscussed above.

721 Independent Schools Council of Australia and National Catholic Education Comiisgay Compliance
Manual (2013).

722 Commission for Children and Young People Act Qdt}ss 3, 42.

723 Children, Youth and Families Act 2Q0t) s3(1).

724 Ibid ss35. 36.

725 Ibid s 36.

726 School Education Act 199&/A) s 16.

727 Ibid s 242.

728 Public Sector Commission (WRplicy Framework and Standards for Information Sharing Between
Government Agencig2014).
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The sharing of information about students in Western Australiangmrernment schools is regulated by the
federal Privacy Act The Privacy Compliase Manual®® sets out the requirements of the Act for nen
government schools across Australia and is discussed below.

TheChildren and Community Services paivides that the head of the Department for ©hProtectionmay
disclose or request information #t is, or is likely to be, relevant to the wellbeing of a child or group of children
from a public authority or service provideFhisincludes the Department of Education and others providing
education services including n@overnment school&®

The Commssioner for Children and Young People Aotvides that the Commissioner may require a
government agency, including the Department of Education, to disclose information relevant to the
LISNF2NXYIFyOS 2F GKS P2YYAaaArAz2ySNRa FdzyOlAizyao

Privacy legislation

Wherethere are no specific legislative provisions dealing with sharing personal infornadioan studentsn
the schools sector, this will be regulated by privacy legislation. As noted above, gegeraiynment schools
will be covered by stater territory privacy legislationand norgovernment schools with an annual turnover
of more than $3 million will be covered by tfexleralPrivacy Act

Thelndependent Schools Council of Australia and National Catholic Education Compiission Compliance
Manual®?sets out the requirements of thiederalAct for norgovernment schools across Austraiieluding
the need for a privacy policy that sets out the kinds of information sctamlect and the purposes for which
they collect, use and disclose the inforn.

ThePrivacy Compliance Manualakesit clear that schools should not collect sensitive personal information
except in specific circumstances. These include where the individual consents to the co(fecteample,

where a student or parent providethe informatior); where the collection is required or authorised by law,
which includes the common law duty of care; or it is necessary to prevent or lessen a serious threat to the life,
health or safety of the individud?® Schools have a common law dutf care to their staff and to their
students. This duty of care may require schools to collect certain personal information, including sensitive
personal information relating to child sexual abuse, or to use and disclose the information. The Manual notes
that one school may, for example, advise a second school about health issues relating to a student in order for
the second school to exercise its duty of care in relation to that stutfént.

ThePrivacy Compliance Manuallso suggests that schools inform iwviduals about the way the information

will be used and disclosed in their privacy policies as part of the Standard Collection Kéticgmrticular,

the Manual suggests that the Standard Collection NotigeK A OK a K2 dzf R F2 N¥Y LJ NI 2
L2f A08 YR 6S NBLNRRAZOSR 2y (K & shaulifstate thaDthe séhGobvallA ( S
disclose personal and sensitive information for administrative and educational purposes including to facilitate

729 Independent Schools Council of Australia and National Catholic Education Comfisgay Compliance
Manual (2013).

730 Children, Young Persons and their Famiiets1997(Tas) $3B.

731 Commissioner for Children and Young People Act @QUB§ s22.

732 Independent Schools Council of Australia and National Catholic Education Comiisgay Compliance
Manual (2013).
733 Ibid [9.2].

734 Ibid[9.2.2].
735  Ibid[9.2.6].
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the transfer of a student to anotheschool. Information may be disclosed to other schools, government
departments, medical practitionerand people providing services to the school such as visiting teachers,
coaches, volunteers and counsellors. The Manual also suggests that schoolsctesltehat information will

be regularly disclosed to parents and guardiéfis.

This approach would also be consistent with state and territory privacy legislation because it is based on
privacy principles that require individuals to be informed about winérmation is being collected about
them, how that information will be used a@hto whom it will be disclosed.

ThePrivacy Compliance Manualso notes thaNew South Waletegislation, includingChapterl6A of the
Children and Young Persons (Care andeetion) Act authorises disclosure of personal information relating
to a student, prospective student, staff member, volunteer or parent for child protection purgés€he
Guide for NSW Ne@overnment Schools on Reporting, Disclosing or Exchanging &eérdommation for the
Purposes of Child Wellbeisgts out the details of this reginé?

Conclusion

The arrangements for sharing information about students between institutions within a state or territory differ
from jurisdiction to jurisdiction and by context. For example, arrangemarm placefor shainginformation
between schools when a studetransfers and other arrangements under education and child protection
legislation apply either when the student is at risk, or poses a risk, or more broadly as is the caséhapder

16A of theChildren and Young Persons (Care and Protection) Act

In some jurisdictions, such as th&ustralian Capital TerritorySouth Australia, Tasmania and Victptiee
sharing of information about students between government and -gomernment schools is primarily
regulated by privacy legislation at the federal andtstand territory level.

Shoolshave access to adviée most jurisdictions in the form of policies and manuals about how to share
AYF2NXYIGA2y 0S0GsSSy aoOKz2z2fa Ay | ¢gle GKFEG Aa Oz2y
02ttt SOGARYRNY BEdRS avdzt FA{f Ay3d (KS a0Kz22f Qa Rdzie 27F
of students between schools, personal information may be used and disclosed for those purposes. For
example the Australian Capital Territory Education and Traifid 5 A NI Reiséndldinforéh&ian Digest

2014 notes that one of the purposes of collection is to expedite the transfer of stufeetsrds between
government schoolwithin the territoryd ¢ KS 5 S LI NI Y $PgrsbnaliorntaodfdtedtifAB) Q &

and Your Right to Information Poligsovides that personal information about students in government schools

is collected, and will be used and disclosed, to keep students and staff safe and provide students with the best
available educational opparhities’3®

The advice provided by the Independent Schools Council of Australia and National Catholic Education
CommissiorPrivacy Compliance Manu&land discussed above is valuable in this regard.

736 Ibid[9.11.1].

737 Ibid [10.7.2].

738 Association of Independent Schools of NSW and Catholic Education Commissiof Gi8t¢, for NSW Nen
Government Schools on Reporting, Disclosing or Exchanging Personal Information for the Purposes of Child
Wellbeing(2014)

739 Department of Education (Ta$)ersonal Information Protection (PIP) and Your Right to Education Policy
(2012) 3.

740 Independent Schools Council of Australia and National Catholic Education Comiisgay Compliance
Manual (2013).
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The QueenslanBducation (General Provisions) Aatiquelyin Australia, expressly provides fine creation

of Wi NI y & T &ch aye2aiinteéh&hism for sharing information about students between principals in
government and notfgovernment schools when a student transfers between schools. The aim is to provide
AYF2NXYIEGAZ2Y GKIFG 6Aff KSELI LINARYOALI £& SyadaNB 02yl
duty of care obligations in relation to the student and the school commufitwhile these aims could be
achieved under privacy legislation, asalissed above, this legislative regime provides clarity and certainty
and parallels the interstate transfer note system discussed further below.

Information about students may also be shared under child protection legislation in every jurisdiction, but the
sharing arrangements are quite limited in some jurisdictions. For example, iustealian Capital Territory
information relevant to the physical or emotional wellbeing of a child must be provided to Community Services
Directorate on request but the emngements do not contemplate sharing between schools. By contrast, in
New South Walesgovernment and noigovernment schools areonsideredprescribed bodies for the
purposes ofChapterl16A of theChildren and Young Persons (Care and Protectionpidttso may share
AYF2NXYEGA2Y 6AGK 20KSNJ LINBAONAROSR 02RASa GKIF G  LIN
providing services to children or to assistmanadngany risk to childreri*? This provides an opportunity to

share information betwen schools and among other agencies about students who may be at risk or who may
pose a risk. The child protection legislation in the Northern Territory and Tasmania also provides for this lateral
sharing of information between schools and other agencies.

The SPRC Report found that, New South Walesthe existing legislation supports information sharing
between schools when the information concerns the welfare of the child and noted that, generally,
information is shared appropriateff®> The report did notidentify any significant legal or policy barriers to
information sharing between schools New South WalesThe report noted, however, that there was a lack

of awareness about the relevant legislation and some confusion about how to share informagiatiice.

LY FTRRAGAZ2YSI GKS NBLERNI y2GSR (0KFd WgKSNBE GKSNB ¢
ISy OASEaT &aKFINAY3I AYyF2NXIA2y 0S502YS YdzOK Y2NB ST

9.5 Sharingnformation about students acrosslijisdictions

The Interstate Stdent Data Transfer Note (ISDTN) and Pro®isoh joint initiative between the Australian

Government, state and territory education departmerdsd the independent and Catholic education sectors
developed under the auspices of ti@gouncil of AustraliaGovernments (COAGYanding Council on School
Education and Early Childhood, now the Education Council

All education authorities have agreed to implement this national system for the transfer of information
between schools when children move from one setatr territory to another. The ISDThkhay include
information in threebroadareas:

M school information

9 student progress and support needs

741 EducationGeneral Provisions) Act 20(Bld) s385.

742 Children and Young Persons (Care and Protection) Act{i$88) s245A, 245C.

743 al GiKS¢g YSStSe Sl FfX WhLILRNIdzyAGiASaE F2NILYTF2N¥YIFGA2
Centre University of 8W, April 2015) 4.

744 Ibid 5.
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9 student behaviour and management issues.

Some of thisnformation mayrelate to child sexual abuse, indicating eithkat the child has been the victim
of abuse or may be a risk to other childreffhe ISDTN protocols note that the safety of students and staff is
paramount.

Where a student is moving to or from a government schib@ new school isequired to gain the cosent of
parents/guardiars and studens, whereappropriate before requesting information frortihe previous school
Where studentsare under 16 years of age, the consent of pasantguardiasis sufficient’*® Without this
consent, thenew school cannot request information from the previous school. The ISDTN protocol for use by
government schoolstates that:

In certain situations the principal of the school that the student is leaving may have reasonable concerns that
transfer of some infanation is needed to prevent a serious risk to the student and/or public health and safety.
In these cases the principal should contact the Privacy Officer in their state and territory education authority
for advice about the transfer of information withop@rent/guardian or student consert?

The situation is differenwhere a student is moving from one ngovernment school to anothetn this
situation, schools are not required tgain the consent of the parefguardianor student before requesting
information from the previous school if that schdws in place atandarddata collection notice that complies
with the guidelines in thelndependent Schools Council of Australia and National Catholic Education
CommissionPrivacy Compliance Manudl This ismade more straightforwarcbecause nomgovernment
schools across Australia are regulated by fingeral Privacy Actind are therefore in a position to adopt a
nationally consistent approach to information sharing.

Paragraph 9.11 of therivacy Compliance Maal discusses the content of a standard collection notice, which
aims to ensure that individuals areasonably awaré¢hat the school has collected certain information about
them; the purposes of collectigrwith whominformationis usuallyshared This incldes disclosure to other
schoolsto facilitate the transfer of a student to that schoglovernment departmentsCatholic education
institutions and parents/guardians.

Conclusion

It is of interest to note that the arrangementa relation to sharing information about students across
jurisdictions betweengovernment schools are more restrictithan those relating to non-government
schools Although it is not clear, this may be a result of the complex web of state and territory privacy and
hedth privacy legislation that applies to government schamdsoss AustraliaThis situation also contrasts
with the arrangements under théeducation and Care Services National ,Ldiscussed abovewhich
establishesa clear framework for information shagnbetween relevanRegulatory Authoritieand across
jurisdictions and expressly sets aside state and territory privacy legislation.

Another possible approach would e developa standard data collection notice that complied with privacy
legislation atfederal, state and territory level and provided a firmer foundation for transferring information
about students between government and ngovernment schools acrogsrisdictions This would address

745 Education Councilnterstate Student Data Transfer Note: Form Mhterstate Student Data Transfer Note
Protocol for Use by Government Sch@2BG06).

746 Ibid.

747 Independent Schools Council of Australia and National Catholic Education Comnfgsiacy Compliance
Manual(2013) [9.11].
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the issue of a student who posed a risk moving fromwsegument school in one jurisdiction to a government
school in another jurisdiction. If personal information was expressly collected for the purpose of facilitating
such transfers and for meeting duty of care obligations, then the information could bdarstese purposes
without further consent being required.

The arrangements for sharing information about students with other agencies, such as child protection
agencies or the policeyill depend on the child protection legislation in each jurisdictidms Tegislation is
discussed in detaiih section5.8, Child protection: Crogarisdictionsharing
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10. Juveniledetention

10.1Introduction

This section deals with sharing information abohildren’*® and staff in the juvenile justicgetention system
where childrenmaybe victims/survivors obe at risk ofinstitutional child sexual abuse. Thiskmay arise in

a number of ways. shildmay pose a risko other childrenin detention Staffand othersat juvenile justice
detention facilitiesmay alsopose a risk tehildren in detentionThe Commission of Inquiry into the Abuse of
Children in Queensland Institutionsdrde Inquiry found that incidents of abuse had occurred in government
and nonrgovernment facilities in Queensland, including rodetention facilities’*® In 2013;14, 951 children
were held in detention facilities acrogsustraliaand more than50 per centof them were Indigenoug®® This
section covers the way information about these children is collected and shared with dtisétutions,
including where a child is transferred to an interstate detention facility. The section also tbeamsle of
official visitors who inspect juvenile justidetention facilities and may receive complaints from children in
detentionandtheir parents

The independentNorthern Territory Review into Youth Detention Centvdsich was instituted following a
number of serious incidents in the former Don Dale Youth Deterflentrein the territory, reported in
January 2015 The review identifiech range of issues in the administration of these centres including some
issues related to the sharing of information. In particular, the Review noted that the classification and case
management processes did not involve an appropriate range of peopleasugiievant health professionals,
Department of Eduation staff and other persons from within the Centre or Community Corrections or Family
Responsibility Centres who may have information relevant to a particular det&ih€zther problems
included incompéte record keepinginadequate staff training and a heavy reliance on casual $tafhese
issues have the potential taffect the sharing of information about institutional child sexual ahused
highlight that although the legislative provisions foramhation sharing may be adequate, they will not be
effective unless they are put into practice by trained and competent staff.

As discussed above sectionl.3, Limits of this researghthis report does not address mandatory and non
mandatory reporting oligationsin detail There is, however, a brief discussioithese arrangements above
in section5.2, Child Protection: Notification.

748 Generally, across Australia, children under the age of 10 cannot be charged with a criminal offence and so are
not the subject dthis section of the report.

749 Queensland, Commission of Inquiry into Child Abuse in Queensland InstitiRinasRepor{1999).

750 Australian Institute of Health and Welfaréputh Justice System in AustrgRa15)
<http://www.aihw.gov.au/youthjustice/youthjustice-systemin-Australiat.

751 Michael Vita, Report to the Attorne@eneral and Minister for Correctional Services (R€yew of the Northern
Territory Youth Detention System Repdenuary 2015.

752 Ibid 24.

753 Ibid 26.
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10.2Relevant legislation

Australian Capital Territory

There is only one juvenile justice detention facility in ghestralian Capital Territorghe Bimberi Youth Justice

Centre, which provides detention facilities for children and young people between the ages of 10 and 21.
Chapter5 of the Children and Young People Act 2@B&T) deals with children and young peojsiehe
criminaljustice system including juvenile detentignas well as child protection more generallyie head of
Community Servicesda NB aLR2yaArAofS FT2NI 020K FdzyOliAzya AyOf dzRA
community organisations, to codinate and promote the care and protection of children and young people,
including young offendef$®

The head othe child protection agencayust keep a register of juvenile detainees, which must incudenge

2F AYTF2NNIGAZ2Y A yrowndzshiitom of teRyBuing dethidee tAat requisés or s likely to
NBIljdzZA NBX | KSIf GK & gmnemoiéartmenyBnsidets yietdsdary gf ApprSpriateSor (i K S
0§KS LINBLISNJ Yyl 3SY Sy Thi mighi ikchide in®rdzstidabortSvhiethar yh& Rl disp
asurvivorof sexual abuse groses a risk to other detainees staff Community Servicamayask for a report
Fo2dzi | 2dz@Sy At S RSGl A yaadtatnagen@riudt piokide Thldafdyrmadtion 2vhiéhS NJ |
isincludR Ay GKS RSGFAYSS@& OFrasS YIyl3aSySyid LXIFyo

Chapter 25 of theChildren and Young People Aentitled Information, Secrecy and Sharjrgjates that
information obtained under the Act may be sharaith consent®’; in the exercise of a function under the
Act’8 such aghe transfer of a juvenile detainee interstdt& under another territory law or in the exercise
of a function under another territory laif?; andwhere, in the view of the Minister or the head of Community
Services, sharing the information is irethest interests oé child or young persoff!

The Act also establishes a regime for sharing information betwégny ¥ 2 N | G A 2 y ¢idcKdingdh y 3 S
wide range of government agencies and rgovernment communitypased services that provide servides

children or their familieg and the Community Services DirectoratéInformation may be shared between

the head of Community Services and an information sharing entigre it is relevant to the safety, welfare

and wellbeing of a chil® andmustbe providedto Community Servicesn request’® This information might

relate toajuvenileor to staff at a juvenile justice facility.

¢KS 100G Ffaz2 LINPOARSA F2N 0KS Saianétheiteam V& yhdludeafr WO
personrespors 6t S F2NJ GKS FTRYAYAAOUNI GAZ2Y 2F | 2cdzhty At S |
share information relevant to the safety and wellbeing of the child with other members of the care’team.

754 Children and Young People Act 2088T) 2.
755 Ibid s185.
756 Ibid s186.
757 Ibid s849.
758 Ibids847.
759 Ibid pt 5.2.
760 Ibid s 848.
761 Ibids851.
762 Ibid s859.
763 Ibid s860.
764 Ibid s862.
765 Ibid s863.
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Informationmustalso be shared with the courts and investigative entities, such as the police, where required
under the Act or another territory lavf®

Where information is shared honestly and without recklessness under the Act, the person will not incur civil
or criminalliability and it will not be considered a breach of confidence, professional etiquette, rules or
ethics/®” The Act is expressed to apply despite other laws restricting or prohibiting the sharing of information
including theHealth Records (Privacy and agg) Act 1997ACT,)the Information Privacy Act 201ACT) and

the Privacy Act 1988Cth)/68

The Children and Young People Astd the Official Visitor Act 201QACT) provide for the appointment of

official visitors to juvenile justice facilitiegho wouldbe available to talk with juvenile detainees, and others,

with concerns or complaints about the facil. The head of Community Services must approve the
FLILRAYGYSY (G 2F 2FFAOAILIET GAAAG2NER | & Wadz ithérthéyS Sy i
have any convictions or findings of guilt for offences relating to children and young p&bplefficialisitor

must report certain matters that are not in accordance with the relevant legislagjancluding matters

relating to the treatmentand living conditions of juvenile detainee$o the Minister andnayreport them to

the relevant head of agencthe public advocate and the official visitors bodfd.

Staff at juvenile detention centres and others conducting activities and providingssmmnder theChildren

and Young People Aictrelation to juvenile detainees, including official visitors, are required to have a working
with children check clearance under thgorking with Vulnerable People (Background Checking) Act 2011
(ACTY

New South Wales

In New South Waleshildren may be detairgtin detention centres undethe Children (Detention Centres)

Act 1987(NSW)or in juvenile correctional centres under ti@&imes (Administration of Sentences) Act 1999
(NSW)Juvenile correctionatentres are administered by Corrective Servid&\under the same provisions

as adult correctional facilés. Children aged 16 and 17 may be transferred to a juvenile correctional éentre

a range of circumstances including when the head of the Depantro€Attorney General andstice is
arGAaAaFTASR GKFd GKS RSOl AY Qo Candiksiofel & Goidctive S&Niceg 0 &
agrees’’>Such centres can accommodate detainees up to the age.@rd§ me juvenile correctional centre,
Karbng Juvenile Correctional Centre at Gosford, is administered in this way. There are seven juvenile justice
detention centres in New South Wal@dhis section deals with both kinds of facilities, which are jointly referred

to as juvenile justice centres.

The Children (Detention Centres) Amtovides that information obtained in connection with the Actist not

be discloseaxceptin a range of circumstances including with consantonnection with the administration

of the Act and with other lawful excusé& The Crimes (Administration of Sentences) Axcbvides that
information obtained in connection with the Act must not be disclosed except in a range of specific

766 Ibid s865.

767 Ibids874.

768 Ibid s875.

769 Children and Young People Act 2Q088T) pP.3; Official Visitors Act 201(ACT) 44.
770 Official Visitors Act 201(ACT) 46.

771 Working with Vulnerable Peop{Background Checking) Act 20BCT) sch, pt1.1 s1.2.
772 Children (Detention Centres) Act 148IBW) £8.

773 Ibid s37D.
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circumstances including with conseint connection with the administration of the Aad connection with the
administration of an interstate law where an inmate is transferred interstatel with other lawful excus&#
TheChildren (Interstate Transfer of Offenders) Act 1@88W) also provides for the exchange of reports from
those resposible for the young offender orlwo havecustody, care or control of the young offender, between
New South Waleand the transferring state or territory/>

The Children (Detention Centres) Aend Crimes (Administration of Sentences) Awcbvide for the
appointment of official visitors whonay enter and inspect juvenile justice faciliti@®nfer privately with staff
and detaineesand provide reports to the Minister and the Inspector of Custodial SerVies.

Chapterl6A of theChildren and Young Persons €and Protection) Agbrovides legislative authority for
prescribed bodiesncluding NSWrolice, a Division of the Government Service or a public authtwrighare
information relating to the safety, welfare awellbeing of juvenile detainees’” This includes Corrective
Services NS\&hd Juvenile Justice NSW, which administers juvenile justiteesin New South Wales

Staff at juvenile detention centres and correctional cents® have direct contact with children are required
to have a workig with children check clearance under t8aild Protection (Working with Children) Act 2012
(NSWY."8

Northern Territory

There are three juvenile justice detention facilities in the Northern Territory: the Alice Springs Youth Detention
Cerire, the Alice SprigsCorrectional Centrandaninterim facility called theHoltze Youth Detention Facility
TheindependentNorthern Territory Regw into Youth Detention Centreshich was instituted following a
number of serious incidents in the former Don Dale YoutteBt@n Centre reportedin January 2018nd is
discussedn section10.177°

TheYouth Justice AENT) andYouth Justice RegulatiofdT) are administered by the Attorne§eneral and
Minister for Justiceand provide that the superintendent of a youth detention centre must keep a register
containing a range of information about each detaineeluding the reason for admissid#. This might
include information about whether the detainee poses a risk to other detainkdgrmation obtained in
exercising a power or performing a function under the Act must not be shexeept in a range of specific
circumstances that include wheitis shared withconsent with a police officer in the performance of his or
her duties in exercising a power or performing a function under the, Actwhere the Minister has certified

in writing that the disclosure is in the public interét.

TheYouth Justice Agirovides that the Ministemay provide reports from the superintendent of a @mtion
centre toan interstate Ministey where a detainee is to be transferred to that statéWhere a detainee is
transferred the Ministermust send the interstate Minister a copy of the transfer order, a copy of the order

774 Crimes (Administration of Sentences) Act 1088W) 257.

775 Children (Interstate Transfer of Offenders) Act 1@88W) 9.

776 Children (Detention Centres) Act 19BIBW) 8A; Crimes (Administration of Sentences) Act 1088W) 228.

777 Children and Young Persons (Care and Protection) Act{l$%8) £48.

778 Child Protection (Working with Children) Act 2QU3W) $.

779 Michael \ita, Report to the AttorneyGeneral and Minister for Correctional Services (R€yiew of the Northern
Territory Youth Detention System Repdenuary 2015.

780 Youth Justice AENT) s158; Youth Justice Regulatio(NT) reg33.

781 Youth Justice AGNT) 214.

782 Ibid s186.
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under which the detainee wasethined in the Northern Territory and a report in relation to the detainee
including a copy of any record relating to the conduct of the detainee while in detention in the Northern
Territory/® The Minister may als@onsider reports from an interstate detéan centre when deciding
whether or not to accept the transfer of a detain&8.

The Youth Justice Agtrovides for the appointment of official visitors who are required to inquire i@

treatment and behaviour of detaineesnd the conditions in youth dention centres andnust report to the
Minister.”®® Detainees may complain about matters that affect theo the superintendent,and such
complaintsmay be lodged with any member of staff. If the superintendeglievesthe complaint is about a

matter that could be the subject of a complaint under theK A f RNB Yy Q& / ,2h¥ Supedirdiehd2nt S NJ |
mayNBEFTSNJ GKS YIGGSN G2 .(AKegativek itte Rupdinteddermniistgivey irite A 2 y S |
notice to the Comnsisioner that the complaint will be dealt with under tNeuth Justice Regulatio(¥T).78°

Under theCare and Protection of Children ABIT) the head of a public sector agency amaiblic sector
employees who are acting under a law of thorthern Territory in relation to a childare defined as
WAYTFT2NXYIGA2Yy &K Thishnglde thedaéad 2nidrstafh & &€ Depment of Correctional
Services who administer and work in youth detention centtaformation sharing authoritiesnay share
information that relates to the safety or wellbeing of a chitith other information sharing authorities and
must provide information on request in certain circumstané&dnformation relating to a child may include
informationabout a person other than the chittat directly or indirectly relates to the safety or wellbeing of
a child’® Thiswill include sharingnformation about juvenile detention centre staff and detainees who may
pose a risk to the safety or wellbeing of a child.

Staff at juvenile detention fdlities are required to hold a working with children check clearance under the
Care and Protection of Children Ashere their work involves, or may potentially involve, contact with
children’®®

Queensland

As noted above he Forde Inquiryfound that incidents of abuse had occurrgdyouth detention facilitiesn
Queensland® In response to these findingthe Queensland Government amended th@venile Justice Act
1992(Qld)¢ now the Youth Justice Act 199@Id)¢ to address shortcominga relation to the treatment of
children in detention and to establish a Charter of Youth Jufigeciples. Therare two juvenile justice
detention facilities in Queenslangthe Brisbane Youth Detention Centre and tHew@land Youth Detention
Centre¢ which are managed by the Department of Justice and Attoi@eperal.This responsibility was
transferred from the Department of Community Services in 2012.

783 Ibid s188.

784 Ibid s186.

785 Ibids 170

786 Youth Justice AENT) sL63;Youth Justice Regulatio(NT)reg 66.

787 Care and Protection of Children ANIT) 293C.

788 Ibid s293E.

789 Ibid s293B.

790 Ibid s185(2)(d).

791 Queensland, Commission of Inquiry into Child Abuse in Queensland InstitiRinakRepor{1999)
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In Queenslandonly those under the age of 17 are dealt with under ¥auth Justice A¢t2 There ha been
criticism of the fact that 1¥earolds are sentencedas adults and held in adult correctional facilities
Queenslandon the basis that thig inconsistent with the provisions of tignited Nations Convention on the
Rights of the Chil&® Queensland is the only Australian jurisdiction in which this ocdungenile detainees
are transferred to adult correctial facilities when they turn 1if they have more than six months remaining
on their sentence®

TheYouth Justice A@nd theYouth distice Regulations 20q®Id)apply to children aged between 10 and, 16
andprovide that the head of the Department of Justice and AttorBsneral must collect information about
children dealt with under the AZt® That information must include details afy report about harm caused,
or suspected of being caused a child in detentioror a breach of the youth justice principles set out in the
Act.”*®

Part 9 of theYouth Justice Acteals with confidentiality under the Act. It provides that information tieig. to

a child who is being dealt with under the Act must not be used or disclosed except in a specific range of
circumstancesincluding where it is used or disclosed for the purposes of thewatre expressly permitted

or required under another Againd in relation to certain police and court proces$&S he Act includes a range

of provisions allowing disclosure in specific circumstanoetuding disclosure by the head the Department

of Justte and AttorneyGeneral to the @mmissoner of Rlice, whee this is in the public intere$t, where it

Aa ySO0Saal Ne (2 SY dqodaNterdtate lafchidir? a/ degartmirit fe§pdnsible for the
administration and enforcement of a law about child offend&sand under arrangements with the head of

the child protection agency for the purposes of t8&ild Protection Act 199®Id)&*

TheYouth Justice Agirovidesthat detention centrel Y R W6 2 2 G O I masti@pordty thif haadl 8fS &

the departmentif they become aware, or reasonably suspect, that a child has suffered harm while in the
RSGUSYyiA2y OSYiNB® ¢KAa AyOfdzRSa Fyeée &aAIAYyATFAOLYdH |
emotional wellbeing®? The legislation provides, howevéhat it is a reasonable excuse for the employee not

to report the matter if reporting might tend to incriminate the employ&éChildren or their parents magiso

792 ! WOKAfRQ A& RSTAWER JERNACHIESY (LRIENILIZE SWI 218S NBEKSYy K2 K
8SINBRQY |fiK2dzZa3K OGKGBBIRKEA LR ONBEAGA | FRAY OK?2 yEI LISNA
Youth Justice Act 199@Id) sch 4 Dictionary. This change has not been made.

793 United Nations Convention on the Rights of the Cbipened for signature 20 November 1989, 1577 UNTS 3
(entered into force 2 September 1990) art 37. See: United Nations Committee on the Rights of the Child,
DSYSNIf /2YYSyid b2 wmnY |/ KX4hR&sS YNDBoc GRCAIGE/Z0 (28 BRORVdzO S y A €
[85]; AntiDiscrimination Commission Queensland, Submission No 17 to the Legal Affairs and Community
Safety Committeelnquiry into the Youth Justice and Other Legislation Amendment Bill Eéhdiary
2014, 12.

794 Youth Justice Act 1999Id) s276B.

795 Ibid s 303.

796 Youth Justice Regulations 20@3d) reg36.

797 Youth Justice Act 1999Id) s289.

798 Ibid s289AA

799 Ibid s292.

800 Ibid s294.

801 Ibid s297.

802 Youth Justice Act 1999Id) s268, 282F.

803 Ibid ss268(4), 282F(4).
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lodge complaints about matters thaffect the child witithe head of the department, a commiiy visitor for
children or a child advocacy offic&f.

TheYouth Justice Agirovides that the headf the department may ask the Commissioner ofi¢e to provide

a report about the criminal history of anyone visiting, or applying to visit, a detentionrec®® This
information is to be used only to assess the risk of harm to a child or member of staff in a detention centre or
any risk to securit§%

The Office of the Public Guardian is responsible for the community visitor program in juvenile detention
fadlities in Queensland under tHeublic Guardian Act 201®1d)&7 Communityvisitorsmay visit and inspect
detention centres and boot camp centres or a corrective services facility where a child is &&@mmmunity
visitorsinspect such centres and regayn the accommodation and services as well as advocating on behalf

of childrenWo & fAAGSYyAy3d (G2 3FAGAYy3T @2A0S (22 FyR FI OA
IANRSOPYO0SaqQo

TheYoungOffendergInterstate TransfarAct 198 (QId) also provides for the exchange of reports from those

with custody, care or supervision of the young offender, between the Queensland head of department and
the Minister in the transferring state or territor§}°

Detention centrestaff are required to have a working with children check clearance undewteking with
Children (Risk Management and Screening) Act 20a0)8!* Staff employed or people performing functions
under the Corrective Services Act 20@Bld), and job applicants der the Act,are not requiredto have a
working with children check clearance under tfrking with Children (Risk Management and Screening)
Act82 This is relevanbecause children aged Iiay be dealt with under th€orrective Services Acither
than the Youth Justice Act

The head of a number of departments with responsibilities in relation to youth justicec@msidered
prescribed entities undeli K S &Qhild @r6téxton Actallowing them to share information with a range of
institutions includingpther relevant departments, health services and the pofiée.

South Australia

There are currently two juvenile justice detention facilities in South Australia, forming part of the Adelaide
Youth Training Centre: the Jonal Drive and Goldsborough Road GasnthesY oung Offenders Act 1993A)
includesvery limited provisiosfor the sharingof personal information relating to young offenderdthough

the Act does provide for the sharing of informatiamd a report on a young offendewith interstate
authorities wherehe young offender iransferred to another state or territgr®4 The sharing of information
about young offenders in South Australia will therefore be governedheylnformation Privacy Principles

804 Ibids277.

805 Ibids273.

806 Ibids274.

807 Public Guardian Act 201®Id) ch 4, pt 2.

808 Ibids51.

809 Ibid s 56.

810 Young Offenders (Interstate Transfer) Act 1@8Id) s12.
811 Working with Children (Risk Management and Screening) Act(@l@Pschl, s1.
812 Ibidschl, s27.

813 Child Protection Act 1999Id) s159D.

814 Young Offenders Act 199SA) 214,
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Instruction 2013SA)SA Instructios), thelnformation Sharing Guidelines for Promoting Safety and Wellbeing
(ISGandthe/ KAf RNBYy Qa t NRALSOGA2y ! OG0 wmdpdo

The Privacy Committee of South Austr@i@nformation Privacy Principles and Child Protectgoidance

sheef'> makesit clear that the Information Privacy Principles set out in ®#& Instructoa W& K2 dzf Ry 2
represent a barrier to the collection, use and disclosure of information necessary to promote the protection
2T OKAf RNBY [ Fhel8@minyides thabfariniitidéh Qbuld be shared bpose working in

juvenile justiceif the person sharing the information believes, on reasonable grounds, that the disclosure is
necessary to, for example, diverchild fromoffendingor harming him or herselto protect achild or group

of childrenfrom potential harm, abuse or neglect; and to help service providers more effectively address risks

to safety and wellbeind’

The Office of the Guardian for Children and Young People is responsible for the community visiaampnog
juvenile detention facilities iSouth Australiainder the/ KA f RNBy Qa t NBAFSTheiGuargian! O
Aa GF&a1SR gAGK FTOGAY3I a +y FTR@20FGS F2NJ GKS AydasS
child who has suffered, as alleged to have suffered, sexual ab@Qsed monitoring the circumstances of
children in detentiorf*® The Office sends a team of two advocates every memtieview records relating to

safety and wellbeingand speak to detainees in the Adelaide Youthiling Centré?°

Under the/ KA f RNB Yy Q& , gowelriedtd®paktr@eyits ageBdiesand instrumentalitiesincluding the
Attorney-D S y S Mepharthant,the Department for Communitieand juvenile justice detention facilities

must, at the request of th&uardian for Children and Young Persons, provide the Guardian with information
NEBf SOFyd G2 G§KS LISNF2 NY PYREpRseatdtives ffof thddamndiRiay ajs@e T dzy
involved in a family care meeting under the legislafiém.

Staff and otlers working in juvenile detention facilitesNBE | £ &2 NBIljdzA NSER (2 KI @S
underthe/ KA f RNB Yy Qa wheleBh&irSvOrk invalwgs régQlar contact with children or working in close
proximity to children on a regular basis urdahe contact is directly supervised at all tin{é5.

Tasmania

There is currently one juvenile justice detention facility in Tasmania, the Ashley Youth Detention Wkittne

is managed by Children and Youth Services, an operational unit dbéjpartment & Human Services and
Health The same departmenis responsible for administeringoth juvenile justice and child protectidn
TasmaniaTheYouth Justic&ct 1997 (Tas)makesit clear that a person who shares information on behalf of
Yy WAYTF2NXYI GA2Y theKOhiddn/ Boun§ Persbris & thdizyFRar&illeg Act (R£5) or a
government agency with another information sharing entity or government agency for the pugidbe

815 Privacy Committee of South Australiaformation Privacy Principles and Child Protec{kiii4).

816 Ibid 1.

817 Ombudsman SAnformation Sharing Guidelines for Promoting Safety and Well{2big) 6.

818 /| KAt RNByQa t NBA @O pte2y | OG mddo

819 Ibids52C

820 Office of the Guardian for Children and Young People (8AY),the Office Monitors Wellbein@overnment of
SouthAustralig <http://www.gcyp.sa.gov.au/abouR/monitoring-childrenswellbeing/.

821 [/ KAt RNBYy Q& 199BEBAIS2CA.A 2y | O

822 Ibids31.

823 Ibid s8B.
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rehabilitation of a young offender or a related purpose does not incur civil, criminal or administrative liability
and is not taken to have broken any professional oath, code or standard of ethics or etitfdette.

The Youth Justice Agtrovides thataRS G Ay SS> 2NJ I YSYO6SNI 2F (GKS RSl
headof the departmentabout a matter that affects or is connected with the detairfédn addition, the Office
of the Commissioner for Childrexcts as an advocate for children detainedlanthe Act8%¢

The Act also provides for the sharing of information and reports from any person who has custody or
supervision of a young offender with interstate authorities where the young offender is transferred to another
state or territory®?’

Under theChildren, Young Persons and Their Familiegi#eDepartment of Health and Human Servioesy

LINE GA RS 'y WAY T2 NY linformatign rélekdntNd teSafelyywielfate & welldeindgéof

child or may require amformation sharing entity to provide such information. Information sharing entities
may also provide the head of the department with information whether or not the head has requested it.
Information sharing entities may also share information among thewes where the entity is likely to be
involved with the child or their fami§f®Where a person shares information in good faith under these
provisions, the person is protected from civil or criminal liability and cannot be held to have breached any
code ofprofessional ethics or to have departed from any accepted standards of professional c&iduct.

Saff and others working at the Ashley Youth Detention Ceate not yet required to have a working with
children check clearance under tliegistration to Workwith Vulnerable People Act 201Bas).Theywill
require clearance by 1 Octob20158%

Victoria

The two juvenile justice detention facilities in Victagilne Malmsbury Youth Justice Precinct and the Parkville
Youth Justice Precinct, which includes thelldurne Youth Justice Centre and the Parkville Youth Justice
Centreg are managed by the Department of Human Servite¥ictoria, theChildren, Youth and Families Act
2005(Vic) deals with children and young people in the criminal justice system, imgludenile detention, as
well as child protection more generally. The head of Community Servicéisus responsible for both
functions.

There are two levels of detention in Victoria depending on age: detention in a youth residential centre for
those ayed10 to 14 and detention in a youth justice centre for those adédto 20!

Schedule 2 of theChildren, Youth and Families Ambvidesfor the exchange of reports from those with
custody or supervision of a young offender between the Victorian hedémdirtment and the Minister in the
transferring state or territory#3?

824 Youth Justice Ad997(Tas) 467A.

825 Ibids 137.

826 Children, Young Persons and their Families Act (B#%5) 9.

827 Youth Justice Act 199Tas) 455.

828 Children, Young Persons and Their Families Act(TeS} $3B.

829 Ibid s53B(4).

830 Department of Justice (Tas)/orking with Children Registration: A Guide to thée@r Phased in Approach for
Childrelated Sector§2013).

831 Children, Youth and Families Act 2QU%) ss 410, 412.

832 Young Offenders (Interstate Transfer) Act 188Id) s12.
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the Children, Youth and Families Aicticluding an employee of tHeepartment of Human Services or another
department a member of the police force and a wide range of health service provitfahthere the head of

the Department of Community Services has received a report about a ftbitd someone who has a
significant cocern for the wellbeing of the childhe head may consult and share information with
information holdersto seek advice on or assess a risk to a tldthe head of the Department of Human
Services may also share information with information holders i@ctithem to provide information relevant

to the protection or development of a child in respect of whom a protection order is in pfattds possible

that information aboutdetainees and staff in juvenile detention centresay be shared under these
arrangements

Those workingn youth residential centres and youth justice centi@® required to have a working with
children check clearance under tWéorkingwith ChildrenAct 2M5 (Vic) where their work usually involves
direct contact with a child that isot supervised by another persé#. TheCommission for Children and Young
People Act 201¢Vic) provides that the Commissiarust be given access to records kept under Werking

with Children Actand any other information held by the Department ldfimanServicesn relation to any
person or service that is the subject of a Commission indifihis might include information abostaff or
juveniles in detentionThe Commission also runs the Independent Visitor Program for youth justice centres in
Victoria®®

Western Australia

There is currently only one juvenile justice detention facility in Western AustralidBdh&sia Hill Detention
Centre, which is managed by the Department of Corrective Services, and takes detainees aged between 10
and 17.Following a¥ Y I & & RricidedtBtEh8 dEention centran January 2013the Commissioner for
Children and Young People in Western Australia recommended that responsibility for juvenile justice should
be transferred to the Department ofh@ld Protecton andcoordination and collaboration between agencies
working with young people in the justice systemould be improved® These issues have the potential to
impact on the sharing of information about institutional child sexual abuse and highlight thatigh the
legislative provisions and policies for information sharing may be adequate, they will not be effective unless
they are put into practice.

TheYoung Offenders Ad994 (WA)provides that the head of the &partmentof Corrective Servicanust

keep records of every young person detained, although this information is lirffit€dther provisions in the

Act allow the exchange of information relevant to the administration of the Act. The head of department may
request such information from a public datrity such asnother state department, agency or instrumentality;
abody established by law or a court or tribupai a contractor, and they may disclose such information when

833 Children, Youth anBamilies Act 2008/ic) s3(1).

834 Ibid ss35.

835 Ibid s195.

836 Working with Children Act 20@¥ic) 9.

837 Commission for Children and Young People Act QP sA2.

838 Commission for Children and Young People (Vidgpendent Visitor Programgictorian Government, 18
August 2015<http://www.ccyp.vic.gov.au/independentvisitors.htm

839 Commissioner for Children and YauPeople (WA), Submissitminspector of Custodial Servicésquiry into
the Barksa Hill Inciden(2013) 3.

840 Young Offenders Act 199WA) s14.
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requested®! Information may be disclosed despite any law relating to confidéty or secrecy and where
information is disclosedo civil or criminal liabilityvill be incurred and the disclosure will not be regarded as
a breach of confidentiality or secrecy or of professional ethics or standards or as unprofessional é&nduct.

The Young Offenders Aalso provides that it is an offence to disclose personal information obtained under
the Act except in a range of circumstanciegludingwith consent in the course of performing a function
under the Actor under the Act or another laf3

Official visitors are appointed under thespector of Custodial Services Act 2082\) and are referred to as
Yndependent detention centre visito@®* Their functions include inspecting the detention centre at least
evey three monthsand recording complaints made to thgsitor by or on behalf ofletainees and reporting

them to the Inspector of Custodial Services. The visitor may also communicate directly with the head of
Department®¥® The Inspector is required to repaio the Ministe*® and toinspect the detentiorcentre at

least every three year¥’

Thelnspector of Custodial Services Acovides that it is an offence to disclose information obtained under
the Act except in a range of circumstangesluding in the ourse of performing a functionof the Inspectoy
and as authorised by the A%

Those working in the detention centre are required to hold a working with children check clearance under the
Working with Children (Criminal Record Checking) Act @984 whee the usual duties of their work involve,
or are likely to involve, contact with a chfltf.

The Children and Community Services Act 2004\) provides that the head of the Department for Child
Protection and Family Support may disclose or request informéahat is or is likely to berelevant to the

wellbeing of a child or group of children from a public authorityaservice provider, which includes the
Department of Corrective Services and others providing services at the detention &&the head othe

5SLI NIYSYyd FT2N/ KAftR tNRGSOGAZ2Y YR CIFYAf @& { dzLJLJ2 N
the Department of Corrective Servi¢esd the head is required to provide the repéttinformationmay be

disclosed despite any law relating@onfidentiality or secrecy an@vhere information is disclosedo civil or

criminal liability will be incurred and the disclosure will not be regarded as a breach of confidentiality or
secrecy or of professional ethics or standards or as unprofessiondlict®>?

841 Ibid s 16.

842 Ibid s 16A.

843 Ibids17.

844 Inspector of Custodial Services Act 2002) s42.
845 Ibids42.

846 Ibid s43.

847 Ibid s 19.

848 Ibid s 47.

849 Working with Children (Criminal Record Checking) Act @U@g s6(1)(a)(Vviii)
850 Children and Community Services Act 200A) s23.

851 Ibid s24A.

852 Ibid s23.
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10.3Conclusion

The Forde Inquiryfound that incidents of abuse had occurred in juvenile justice detention faciiifiésis
important, therefore to considerthe range of legislative and policy mechanims in place to allow the sharing
of information to prevent, identify and respond to child sexual abuse in these facilities. These mechanisms
include working with children check clearancagormation sharing arrangements under young offenders
legislation and child protection legislaticend the povision of access to official visitors.

Staff and others working at juveaijustice detention facilities are subject to working with children check
clearances in all jurisdictions except Tasmania. The provisions dfagreaniarRegistration to Work with
Vulnerable People Aatill, however extend to staff and others working in juviémdetention facilities from

1 October 2015. In Queensland, children aged 17 may be dealt with undér the Gofrértive Services Act
rather thanits Youth Justice AcBaff employed under th€orrective Services Aate not required to have a
working with children check clearance.

A noticable difference across the jurisdictions is that in some jurisdictions juvenile justice and child protection
are the responsibility ofhe same agency. This is the case in Australian Capital TerritorgCommunity
Services Directorate)South Australia (Department for Communities and Social Inclysibadmania
(Department of Human Services and Health) and Victoria (Department of HuemaiceS). In the other
jurisdictions responsibility for child protection and juvenile justice rest with different ageneied this may
create barriers to information sharing that do not exist where the two matters are handled by the same
agency.

In New South Walesthis issue has been addressed®lyapter16A of thea (i | Gh8dfea and Young Persons

(Care and Protection) Actvhich provides a regime for sharing information between prescribed bodies
includng the Department of Family and Community Seed, NSWPolice, Corrective Services NSW and
Juvenile Justice NSW, which administer juvenile justice centths Btate®* Arrangementsare alsain place

in the Northern Territory under thé S NINJCéare ahi Rrdtection of Children Abat allow the sharing of
AYF2NXYEGAZ2Y FY2y3 | 6ARS NIXy3aS 2F WAYTF2NXNIGAZ2Y &KI
dzy RSNJ I fF¢g 2F GKS C¢ESNNAG2NE Ay NBfFGA2Y G2 | OKA:

The arrangements for sharing information in other jurisdictiares set out in detail above, but notable points
include the fact that 1%earolds in Queensland are dealt with as adults in the criminal justice system, and
held in adult correctional facilities, and so the information sharing arrangements (aeenslaiR Qrauth

Justice Acwill not apply to these detainees. Under theli I Gh8d(P#otection Agthowever, the head of the
department responsible for adult corrective services is included as a prescribed entity and so may exchange
information with other prescribed entities and other service providers. It is also of interest to note that
responsibility for juvenile justice in Queensland was transferred from the Department of Communities to the
Department of AttorneyGeneral and Justice in 2012.

Official or conmunity visitors are appointed to visit juvenile justice detention facilities in every jurisdiction.

853 Queensland, Commission of Inquiry into Child Abuse in Queensland InstitiinasRepor{1999).
854 Children and Young Persons (Care and Protection) Act{S$38) 248.
855 Care and Protection of Children AWT) £293C.
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11. Extracurricular activities

11.1 Introduction

As notedn section 8 Early childhood servicesxtracurricular activities are excluded from coverage under the
Education and Care Services National baa Regulations. This means that there is no specific regulatory
regime for activities such as sport, dance, music, culture, language or religitwusiion where these take

place outside the early childhood services and school context. These are, however, areas of concern as it is
clear from the work of the Royal Commission that allegations of child sexual abuse do arise in these non
government orgaisational context$>°

In the absence of a specific regulatory regime, information sharing related to child sexual abuse in the context
of extracurricular activities may be regulated by mandatory and-nmandatory reporting requirementshe
working with dildren check (WWCQGnd child protection and privacy legislation. The primary mechanisms
for sharing information in the context of negovernment delivery of extracurricular services tre WWCC

and privacy legislation, although there are some reporting child protection provisions that extend to this

area and are discussed below.

11.2 Reporting

As discusseth section 1.3 Limits of this researchhis report is not intended to consider in detail the points
at which information about institutional éld sexual abuse is initially collectedfor example, through
mandatory or noAamandatory reporting, complaints or investigations. It focuses on the sharing of that
information between institutions after the information has been collectddwever, sectio®.2, Notification,
briefly describes the mandatory and nemandatory reporting provisions in state and territory legislatiand

this section considers how those provisions extend, or could potentially extend, to those invalved
extracurricularactivities.

In a number of jurisdictions, mandatory reporting obligations are limited to particular professionals in
particular contexts such as child protection, health and educatiod so will not extend to those involved in

or to the provisionof exracurricular service®’ Other jurisdictions, however, include provisions that are wide
enough to potentially capture some extracurricular service providdm example, theChildren and Young

People Act2008 ! / ¢ 0 Ay Of dzRSa WI BHSNKDY LENER YO BrREI Q2 s ¢
LINE A RS& aSNIBAOSA (2 OKAfRNBYy:>X &2dzy3 LIS#BorShel yR
purposes of this section¥2 NJ Q A das &tvifies yh@udingaid and unpaid work, but the term

856  Royal Commission into Institutional Responses to Child Sexual Ablis&,S { G dzZReé Hdp WRIK2 JI KQ:
2015); Royal Commission into Institutional Responses to Child Sexual 8hgseStudy 21 Satyananda Yoga
Ashram(December 2014); Royal Commissiioto Institutional Responses to Child Sexual Ab@sse Study 15
Swimming Australia Ltfuly 2014); Royal Commission into Institutional Responses to Child SexualGesese,

Study 2 YMCfOctober 2013); Royal Commission into Institutional Responsesilth $3xual Abus&ase
Study 1 ScoutSeptember 2013).
857 See for exampleChild Protection Act 199®Id) s 13EChildren, Youth and Families Act 2QU) s 182.
858 Children and Young People Act 2088T) 856.
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prescribed by regulatigrand this has not been done.

The/ KAt RNBYy Qa t NRAliSvidériagayoveriayliemplogedsoand volunteers iovgrnment and
non-government institutions that provide health, welfare, education, sporting or recreational, childcare or
residential services wholly or partly for childtes well as ministers of religion and employees and volunteers
in religious or spitual organisation$®® These individuals are mandatory reporters for the purposes of the
legislation.

The widest provision is found in the Northern Territory where any person who believes on reasonable grounds

that a child has suffered, or is likely to srffharm or exploitationor has been, or is likely to be, a victim of a
sexual offencemust report that belief to the head of the child protection agency or the pdif€elhis
provision essentially makes every member of the community a mandatory repauitdr failure to report a
criminal offence.

A number of jurisdictions also provide for norandatory or voluntary reportinf* Again, he provisions differ
between the jurisdictiond-or example, under th€hildren and Young People Act 2086 T) any persomho

believes or suspects that a child or young person is being abused or neglected, or is at risk of abuse or neglect,
may report the belief or suspicion to the head of the child protection agency. A person who provides such

information honestly and notecklessly will be protected from civil liability and for breachpaifessional
ethics, although giving false and misleading information is an off@iteNew South Wales, thehildren and
Young Persorn€are and Protection) Act 19pBvides that a persowho believe®n reasonable grounds that
a child is at risk of harrmay notify the head of the child protectioagency®Provisions such as these provide
an avenue for those with concerns, including those working or volunteeritigeioontext of extracurricular
activities, to report their concerns.

11.3 Working with children checks

One of the mechanismelied onto helpprevert child sexual abuse in the provision of extracurricular services
to children are WWCCAIIl Australian jrisdictions havaVWCQroceduresand these are discussed in general
terms in section § Working with children legislatioriThe question in relation to extracurricular services is
whether or not persons involved in the delivery of these services are guiojec WWCC. In all Australian
states and territoriesindividuals working in some ext@irricular contextsincluding paid and nepaid work,

are required to have a WWCC, but the coverage differs from jurisdiction to jurisdiction.

In the Australian Cap#tl Territory a limited range of services are coverethat is, those that are provided
specifically for children by a commercial entity, which is an entertainment or party seaviggm or play
facility, a photography servig®r a talent or beauty comgtition.6*

InNew South Waleghe coverage is much widancludingclubs, associations, movements, societies or other
bodies¢ including bodies of a cultural, recreational or sporting natqreroviding programs or services for

859 Children's Protection Act 1993A) s$§, 10, 11.

860 Care and Protection of Children ANIT) £26.

861 See, for exampleChildren and Young People Act 2088 Tk 354,;Child Protection Act 199®Id)s 13A,;
I KAt RNBYyQa t NBAES®OGA2Y | OG mddo

862 Children and Young People Act 2Q088T) s 354.

863 Children and Young Persons (Care and Protection) Aci(l$98) 24.

864 Working with Vulnerable People (Background Checking) Act(2@IT) sch 1, pt 1.7.
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children; private coachingr tuition of children; sporting, cultural or other entertainment venues used
primarily by children and entertainment services for children; and religious organis&tidrtse legislation in

New South Waleg LILX A Sa (ig2hat 8 dibdelehgedasnployees, contractors, subcontracgr
volunteers, those undertaking practical training and ministers, priests, rabbis and other religious leaders and
officers of religion where their work involves direct contact with childf®n.

In the Northern TerritoryQueensland, Victoria and Western Australiee legislation also applies broadly to
extracurricular activities and includes employees and volunt&érs.

In South Australia, the system is slightly different and requires employers and responsible autfmdbesn
relevant history check#ut this also extends to negovernment organisations that provide services including
sporting, recreation, religious or spiritual servié&Tasmania is currently phasing in working with children
checks and since 1 Ap2i015 has required those working or volunteering in extaaricular services to have
a WWCE®®

While the WWCC arrangements in each jurisdiction provide some preventive protection in the context of
extracurricular activitieghey have their limitations. laddition,there is no national system in plaand the
information used in assessing a person for a WWCC clearance differs across jurisdic@ogis alsolimited
sharing of information across jurisdictions under Memorandum of Understanding forNational Exchange

of Criminal History for People Working with Childr&hese general issues with the WWCC system are
discussedn more detail irsection 6.

11.4 Child protection

The child protection legislation across the Australian states and territometades provision for sharing
information between prescribed bodies and/or between prescribed bodies and the child protection agency.
These provisions are described in detailsection 5.6 Information sharingwith and between prescribed
bodies

In mostjurisdictions, these information sharing arrangements are limited to relevant government agencies
and a limited range of negovernment organisations working in specific areas such as child protection, health

and education. In a number of jurisdictiongviever, the provisions are potentially broad enough to include

those providing extracurricular services. In particutae Children and Young Persons (Care and Protection)
Regulation®012(NSW A y Of dzZRS Wl y& 2 (i KSNJ 2 NH | dirdctiréspohsbility far,K S R«
2NJ RANBOG &adz2LISNIBA&AZ2Y 2F3 GKS LINRPGA&AZ2Y 2F X gSf
OK A t % NBs/m@o¥ision has the potential to extend to mgovernment organisations that provide
extracurricular activi A S& F2NJ OKAf RNBY X &adzOK |a aLR2NIAy3d 2N NI
not defined.

865 Child Protection (Working with Children) Act 2Q43W).

866 Ibidss 5, 8.

867 Care andProtection of Children AENT) s 185Commission for Children and Young People and Child Guardian
Act 2000(Qld) sch 1Working with Children Act 20q¥ic) s 9Working with Children (Criminal Record
Checking) Act 200WA) s 6.

868 Child Protection Act993(SA) ss 8BA, 8C.

869 Registration to Work with Vulnerable People Regulations Z044) reg 4.

870 Children and Young Persons (Care and Protection) Regulatior{i28¥2) reg 8.
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AaSNIDAOS LINPJARSNLINBIORBXKFTSR & & NWA F88dNAGRIPIK Joer@allls y 2
broad enough to cover negovernment organisations providing extracurricular services to children. Under
these provisions, service providers may provide information to the headeothild protection agency or to

each other for a range of reasariscluding to help the agency or another service provider assess or respond

to the health, educational or care needs of a child in need of proteéffon.

TheCare and Protection of ChildrentANT) may also be broad enough to capture some-government
organisations providing extracurricular servideschildren in the informationsharing arrangements. An
WAYTF2NXYIFGA2Y AKFENAY3 FdziK2NRGe&Q dzy RS MfonithaSreceiv@si A y C
funding from the Commonwealth or Territory to provide a service, or perform a function, for or in connection

g A G K OREleaRyNtRis/Ma de limited to those organisations receiving government funding.

11.5 Privacy

In the absencef specific information sharing regulation and in light of the limited coverage under child
protection legislation, the sharing of personal information between institutions involved in the provision of
extracurricular services and across jurisdictiond ldél regulated by privacy legislation, in particular, the
Privacy Act 1988Cth). This discussion focuses on the federal legislation on the basis that extracurricular
activities of interest to the Royal Commission are provided bygewernment organisatias.

The Privacy Actapplies to norgovernment organisations across Australia including individualsiebod
corporate, partnerships, unincorporated associations and trusts. It does not apply to small businesses with an
annual turnover of $3 million or les§his means that some extracurricular service providers that carry on a
small business that falls below this threshold will not be covered. Individuals in such organisations may still be
subject to common law or equitable duties of confidence in the cistamces discusseid section 4.1, but

they will not be subject to statutory privacy regulationhere an individual is acting in a nbnsiness
capacity that individualwill not be covered by the legislatidft:

In addition, there is an interesting exemptidhat relates to norprofit organisatiors in relation to the
O2ftt SOGAZ2Y 27F aSyalNBPATASI A2yNERINVALAlFAGRAY2AY QO AYdy 220 S (O K I
recreational, political, religious, philosophical, professional, trade or trad@nupurposes’® ThePrivacy Act
Australian Privacy Principl&RB 3.3 provides that an organisation must not collect sensitive information
about an individual unless the individual consents and the information is reasonably necessary for one or more
ofthS 2 NBl YyAal A2y QAade Fhdry deiainadnbdr of 2x¢aptios doxhs Ainclhdh@ wihere the
collection is required or authorised by or under an Australian law or a court or tribunal orderprdfin
organisations are allowed to collect semsit personal information without meeting the requirements
imposed byAPP3.3, where the information relates to the activities of the organisation and the information
relates solely t@member of the organisation, or to individuals who have regular contébtthe organisation

in connection with its activitie®’’

871 Child Protection Act999(Qld) s159D.

872 Ibids159C.

873 Care and Protectioaf Children(NT) s 293C.
874 Privacy Act 1988Cth) s 7B

875 Ibid s 6.

876 Ibid APB.3.

877 Privacy Act 1986Cth) APB.4(e).
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Those organisationsovered bythe Privacy Actay collect and share information about workers and children

in accordance with the APPs. This includes sharing with each other across jurisdagitimsPrivacy Act
applies across Australia. Where an organisation seeks to share information with a government agency, the
disclosure by the organisation will be regulated by Bvévacy Actand the collection by the agency will be
regulated by the releant state and territory legislation where it exists.

11.6 Conclusion

Nornrgovernment organisations providing extracurricular services for children are not a highly regulated sector,
although most of those working in the sector are now required to have a WWCC. Persons working for such
organisations are not defined as mandataeporters except in the Northern Territory and South Australia.
Organisations ar@ot included in the informatiorsharing arrangements under child protection legislation
except possibly in New South Wales, Queensland and the Northern Territory.

In the absence of other regulation, the sharing of personal information by such organisations is regulated by
privacy legislation, in particuldny the federalPrivacy ActThis is generally a permissive regime, under which
information may be shared in accordaneiéh the APPs, which is discussed in deteslection 4.3.
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Appendix A: Glossary

ACECQA ldZAGNI f ALY / KAf RNByQa
Authority

ACT Australian Capital Territory

Agency Government agency

AIHW Australian Institué of Health and Welfare

AISA Approved Information Sharing Agreements
(New Zealand)

AITSL The Australian Institute for Teaching and School
Leadership

ALRC Australian Law Reform Commission

ALRC Family Violence Report

Australian Law Reform Commissi@amily
Violenceg A National Legal Respondeeport No
114 (2010)

ALRC Privacy Report

Australian Law Reform Commissiéior Your
Information: Australian Privacy Law and Pragctice
Report No 108 (2008)

ALRC Secrecy Report

Australian Law Reform Commissi@gcrecy Laws
and Open Government in AustralReport No 112
(2009)

ANCOR Australian National Child Offender Register

APP Australian Privacy Principle

AustLlIl Australasian Legal Information Institute

Australian Standards Australian Profession&8tandards for Teachers

CAIT ChildFirst Assessment and Interview Team (WA)

CAPTA Child Abuse Prevention and Treatment#2tJSC
5101

CAT Child Abuse Taskforce (NT)

COAG Council of Australian Governments

CRC United Nations Convention on the Rightsha t
Child

CSMAC | 2YYdzyAGé { SNIBAOS& aAiy

Cth Commonwealth

Forde Inquiry

Queensland, Commission of Inquiry into Child
Abuse in Queensland Institutiorsinal Report
(1999)

Guide to the National Law

l'dza NI ALY / KAt RNBY Q&
Authority, Guide to the Education and Care Servi
National Law and the Education and Care Servic
National Regulations 201(2014)

HRIP Act Health Records and Information Privacy Act 2001
(NSW)
ICCPR International Covenant on Civil and Political Righ

Implementation of Recommendations Report

Parenting Research Centiinplementation of
Recommendations Arising from Previous Inquirie
of Relevance to the Royal Commission into
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Institutional Response®tChild Sexual Abu§g-inal
Report, Royal Commission into Institutional
Responses to Child Sexual Abuse, 2015)

Institution Government agencies and ngovernment
organisations

ISDTN Interstate Student Data Transfer Note

ISG Ombudsman SAnformationSharing Guidelines fo
Promoting Safety and Wellbeir(g013)

JIRT Joint Investigation Response Team (NSW)

LSCB Local Safeguarding Children Board (United
Kingdom)

MDC Multidisciplinary Centre (Vic)

MoU Memorandum of Understaridg

MPS Managed Person Sgsn

Munro Review

9Af SSYy adzyNRP:I We¢KS adz
Protection Final Report: AChildS y i NB R {
(Report for the Department of Education, 2011)

National Law

Education and Care Services National Law

National Regulations

Education and Carg8ervices National Regulations

NCOS National Child Offender System

NGO Nongovernment organisation

NSW New South Wales

NSWLRC New South Wales Law Reform Commission
NT Northern Territory

OECD Guidelines

Organisation for Economic @geration and
Develgpment, Recommendation Concerning
Guidelines Governing the Protection of Privacy a
Transborder Flows of Personal Déta July 2013)

OOHC Out-of-home care

Organisation Non-government organisation

PPIP Act Privacy and Personal Information Protection Act
1998(NSW)

QCT Queensland College of Teachers

Qld Queensland

Royal Commission

Royal Commission into Institutional Responses t(
Child Sexual Abuse

SA

South Australia

SA Instructions

Information Privacy Principles Instruction 2013
(South Australia)

SCAN Team Suspected Child Abuse and Neglect Team (Qld)

SOCIT Sexual Offences and Child Abuse Investigation U
(Vic)

SPRC Report alliKSg YSStSe SO =
LYF2NXIFGAZ2Y {KINAYy3Y [/
Policy Research Centre Univeyssf NSW, April
2015)

Tas Tasmania

The Board Board of Studies Teaching and Educational

Standards (NSW)
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The Exchange

Exchange of Criminal History Information for Peqg
Working with Children

TQI

Teacher Quality Institute (ACT)

Transfer Protocol

Protocol for the Transfer of Care and Protection
Orders and Proceedings and Interstate Assistang
April 2009

TRB Teacher Registration Board (NT)

TRBSA Teachers Registration Board (SA)

TRBTas Teachers Registration Board of Tasmania
TRBWA Teachers Registtion Board of WA

UNICEF 'YAGSR blridAz2zya [/ KAt RNE
UK United Kingdom

UK Information Sharing Advice

United Kingdom Governmenformation Sharing:
Advice for Practitioners Providing Safeguarding
Services to Children, Young People, Parents and

Carerg2015)
us United States of America
Vic Victoria
VIT Victorian Institute of Teaching
VLRC Victorian Law Reform Commission
WA Wesgern Australia

Wood Report

New South Wales, Special Commission of Inquir
into Child Protection Services in NSWéport
(2008)

WWCC

Working with children check

146



AppendixB: References

Articles, books and reports

Allen Consulting Group 201Report tothe Department of Families, Housing, Community Services and
Indigenous AffairdDperational Review of the Information Sharing Protocol between the Commonwealth and
Child Protection AgencieAugust 2011

Australian Institute for Health and Welfar€hild Potection in Australi®012;2013(2013)
Australian Institute for Health and Welfar€hild Protection in Australia 2042014(2014)
Australian Institute of Family StudigsK A f RNByYy Q& [/ 2 YY A 4(BFCA ReSdliie SheetR2015)0z NR

Australian Institte of Family Studiedandatory Reporting of Child Abuse and Neg{€&CA Resource
Sheet, 2014)

Australian Institute of Family Studid3r,e Employment Screening: Working with Children Checks and Police
Check42014)

Australian Institute of Health and Walk, Youth Justice System in Austrg2815)
<http://www.aihw.gov.au/youthjustice/youthjustice systemin-Australia®

Australian Law Reform Commission and NSW LdarrRe&Commissioni-amily Violence A National Legal
ResponseReport No 114 (2010)

Australian Law Reform Commission and NSW Law Reform Comnfssialy, Violence Improving Legal
FrameworksConsultation Paper 1 (2010)

Australian Law Reform Commissiéar Your Information: Australian Privacy Law and PracReport No
108 (2008)

Australian Law Reform Commissi@gcrecy Laws and Open Government in Austiaéport No 112 (2009)

Australian Research Alliance for Children and Youth (ARACY), Report to the Minister for Families, Housing,
Community Services and Indigenous Affalverking Together to Prevent Child Abuse and Negléct
Common Approach for Identifying and RespondindyEatindicators of Needlune 2010

Babington, BAn Examination of MuKiurisdictional Child Protection Systems in the UK, Ireland, Canada and
the USA2009)

Bala, N and Kate Kehoe, Report for the Department of Justiced@ajurrent Legal ProceedirigLases of
Family Violence: the Child Protection Perspective

.StftlhYes / FTYRSHNO®RI RNy Wyd A . NAGAAK {20AFf t2fA
(2005) 10(1)nformation Polity51

Stftlhyez / SG Ff I WLeAtRRYNISbcaAPRlgy: Regulathd MUEE S yaRE / 222/NEAARY
(2008) 86(3Public Administratio@37

Hudson, BWLY T2NX I A2y {KIFENAY3I YR / KAt RNByQa { SNBAOSa
(2005) 19(6)ournal of Interprofessional Ce&587

147


http://www.aihw.gov.au/youth-justice/youth-justice-system-in-Australia/

Joint Standing Committee on the Commissioner for Children and Young FReptet on the Functions of
the commissioner for Children and Young People: Working with Children,Gegodt No 8 (2012)
Parliament of Western Australia

Keeley, Matthew et S Wh LILI2Z NI dzy AGASE F2NI LYF2NXVIFGA2Y { KIF NRY:
Centre University of NSW, April 2015)

Lawrence, AMInteragency Coordination and Collaboration in the Management of Child Sexual Abuse in
Australia and Englan(PhD Thsis, University of Plymouth, 2001)

Munro, EW¢ KS adzy N2 wS@ASg 27F [/ KA HRS ytINERIRS qUeAa2dyS YR yorwi S Lz
Department of Education, 2011)

adzy NP 93 W2KI{G ¢22fa R2 ¢S bSSR (2 idAiNR&&iew RSy (.
374, 383

New Zealand Government, KA f RNBy Qa ! OGA2y tflyY LRSYyGAFeAy3as: |
(2012)

New Zealand Governmeniyhite Paper for Vulnerable ChildigR2012)
NSW Ombudsmar2013;2014 Annual Repo(2014)

NSW OmbudsmarResponding to Child Sexual Assault in Aboriginal Communii&eport under Part 6A of
the Community Services (Complaints, Reviews and Monitoring) Ac(Z93

New South Wales, Special Commission of Inquiry into Child Protection Services Réy8{2008) (Wood
Repon)

Ombudsman VictoridDwn Motion Investigation into the Department of Human Services Child Protection
Program(2009)

Ombudsman VictorialVhistleblowers Protection Act 20Q1Investigation into the Failure of Agencies to
Manage Registered Sex Offendé811)

Parenting Research Centre, 'Implementation of Recommendations Arising from Previous Inquiries of
Relevance to the Royal Commission into togstnal Responses to Child Sexual Abuse' (Final Report, Royal
Commission into Institutional Responses to Child Sexual Abuse, 2015)

Penna, S¥¢ KS / KAf RNBY ! OG0 wnnnyY / KAfR t N&uih&8d8ocialy I yR -
Welfare and Famyjl Law143

Queensland, Commission of Inquiry into Child Abuse in Queensland InstitiinasRepor{1999)

wA OKIF NRaz2ys { I y RagenkyQrioyiriation Sharikg-in/Hedlth awd S6diabQdie Services: The
w2fS 2F t NRTSA&aARriyish dourdaldaf SOdaNBFEBE7 6 H nnc O oc

Royal Commission into Institutional Responses to Child Sexual Atesien Report: Working with Children
Checkg2014)

Royal Commission into Institutional Responses to Child Sexual Adadeng with Children Checkeport
(2015)

Senate Standing Committee on Community Affairs, Parliament of Auskadi@cting Vulnerable Children: A
National Challenge, Second Report of the Inquiry into Children in InstitutiongdRCabe

148



Smith, M and Judith Aitken, Report to Miisbf Education (NZMinisterial Inquiry Into the Employment of
a Convicted Sex Offender in the Education Setfodune 2012

Standing Senate Committee on Human Rights, Parliament of Carteel&exual Exploitation of Children in
Canada: The Need for Natal Action(2011)

{AY2Yy S | SND SNJi| Aly>=3 Ws5yFRONERAY2AYW A 8GN G§AGS hNBHReadeda | GA2Y
in BureaucracyThe Free Press, 1952)

Smalley, Huxton and Jovidimust, Transparency and Transformation: Developing a Mgkiny
Information Sharing Culture When Working with Fam{li&sJune 2015) Centre of Excellence for
Information Sharing<http://informationsharing.org.uk/trusttransparencyandtransformationdeveloping
a-multi-agencyinformation-sharingculture-whenworkingwith-families/>

CK2YLIA2Y I Sy Ola defyifA2 N F GA2Y t N} OGAOSE Ay [/ KAf RNBYG
t NEFSaaAraz2ylta vdzsSail TaiNandKadily Sabal iVd®9A OG dzZNBEQ 6HAMOU0

CAfOdzNET /X W2 2NJ ayady P AdiX {/ KSUDRNBGHide M BaaloESocial
Issues87

Victorian Law Reform Commissi@ex Offenders Register: Final Re(20t2)

Vita, M, Report to the Attorneyseneral and Minister for Correctional Services (R€yiew of the Northern
Territory Youth Deteitn System Repqgrianuary 2015

Wilson, R and Andrew Grdpformation Sharing: Easy to Say, Harder to Do (&elhtre for Excellence for
Information Sharing, 2015)

Cases

Corrs Pavey Whiting and Byrne v Collector of Customs, Vidi08@) 14 FCA 434
Dietrich v The Queefi992) 177 (CLR) 292

Koowarta v Bjelké€eterser(1982) 153 CLR 168

Mabo v Queensland (No @)992) 175 CLR 1

New South Wales v Commonweg[t!975) 135 CLR 337

Legislation

International

Child Abuse Prevention and Treatment A2tUSC 5101

High Risk Child Sex Offender Database 3€t2015, ¢ 23, s 29
Commonwealth

Criminal Code Act 1995

Mutual Recognition Act 1992

Privacy Act 1988

Privacy Amendment (Enhancing Privacy Protection) Act 2012

149


http://informationsharing.org.uk/trust-transparency-and-transformation-developing-a-multi-agency-information-sharing-culture-when-working-with-families/
http://informationsharing.org.uk/trust-transparency-and-transformation-developing-a-multi-agency-information-sharing-culture-when-working-with-families/

Australian Capital Territory

Australian Capital'erritoryTeacher Quality Institute Act 2010
Children and Young People Act 2008

Crimes (Child Sex Offenders) Act 2005

Crimes (Child Sex Offenders) Regulation 2005

Education Act 2004

Education and Care Services National Law

Health Records (Privacy aAdcess) Act 1997

Information Privacy Act 2014

Official Visitors Act 2010

Working with Vulnerable People (Background Checking) Act 2011
New South Wales

Child Protection Legislation Amendment Bill 2015

Child Protection (Offenders Registration) Act 2000
ChildProtection (Offenders Registration) Regulation 2009

Child Protection (Working with Children) Act 2012

Child Protection (Working with Children) Regulations 2013
Children and Young Persons (Care and Protection) Act 1998
Children and Young Persons (Care Bratection) Regulation 2012
Children (Detention Centres) Act 1987

Children (Education and Care Services) Supplementary Provisions Act 2011
Children (Interstate Transfer of Offenders) Act 1988

Children Legislation Amendment (Wood Inquiry Recommendation2p@e
Crimes (Administration of Sentences) Act 1999

Education and Care Services National Regulations

Education (School Administrative and Support Staff) Act 1987
Health Records and Information Privacy Act 2002

Ombudsman Act 1974

Privacy and Personaiformation Protection Act 1998

Teacher Accreditation Act 2004

150



Teaching Service Act 1980

Northern Territory

Care and Protection of Children Act

Child Protection (Offender Reporting and Registration) Act

Child Protection (Offender Reporting aReégistration) Regulations
Information Act

Teacher Registration (Northern Territory) Act

Youth Justice Act

Youth Justice Regulations

Queensland

Child Protection Act 1999

Child Protection (Offender Reporting) Act 2004

Education and Care Services Act 2013

Edication (General Provisions) Act 2006

Education (General Provisions) Regulation 2006

Education (Queensland College of Teachers) Act 2005

Information Privacy Act 2009

Public Guardian Act 2014

Public Service Act 2008

Young Offenders (Interstate Transfer) 2A@87

Youth Justice Act 1992

Working with Children (Risk Management and Screening) Act 2000
South Australia

/| KAt RNByQa t NRPGSOGAZ2Y ! OG0 wmddo
/| KAt RNBYyQa t NPGSOGA2Z2Y wS3AdzZA I GA2Ya& HAMA
Child Sex Offenders Registration Act 2006

Child Sex Offenders Registration Ratjans 2007

Education and Early Childhood Services (Registration and Standards) Act 2011
Information Privacy Principles Instructions 2013

Teachers Registration and Standards Act 2004

Young Offenders Act 1993

151



Tasmania

Annulled Convictions Act 2003

ChildCare Act 2001

Children, Young Persons and Their Families Act 1997
Community Protection (Offender Reporting) Act 2005
Education Act 1994

Personal Information Protection Act 2004
Registration to Work with Vulnerable People 2@13
Teachers Registration A2000

Youth Justice Act 1997

Victoria

Children, Youth and Families Act 2005

Children, Youth and Families Regulations 2007
Commission for Children and Young People Act 2012
Education and Care Services National Law Act 2010
Education and Training Reform AG0B

Health Records Act 2001

Health Services Act 1988

Privacy and Data Protection Act 2014

Serious Sex Offenders (Detention and Supervision) Act 2009
Sex Offenders Registration Act 2004

Working with Children Act 2005

Western Australia

Child Care Services®@0

Children and Community Services Act 2004
Commissioner for Children and Young People Act 2006
Community Protection (Offender Reporting) Act 2004
Inspector of Custodial Services Act 2003

School Education Act 1999

Teachers Registration Act 2012

152



Workingwith Children (Criminal Record Checking) Act 2004

Young Offenders Act 1994

Treaties

International Covenant on Civil and Political Righpened for signature 16 December 1966, 999 UNTS 171
(entered into force 23 March 1976)

United Nations Convention ondlRights of the Chil@pened for signature 20 November 1989, 1577 UNTS 3
(entered into force 2 September 1990)

Organisation for Economic @peration and DevelopmenGuidelines Governing the Protection of Privacy
and Transborder Flows of Personal D@& September 1980)

Other

ABC Newsd;ederal Government Resisting Internal Pressure to Create National Sex Offender Register: NT
Register Introduced after National System Rejected at CQAA®ctober 2014)
<http://www.abc.net.au/news/201410-16/governmentresistspressurefor-nationatsexoffender
reqgister/5817112

ACT Childre& Young Peple Commissioner, Submission No 4 to Royal Commission into Institutional
Responses to Child Sexual Ahussues Paper 1: Working with Children Chaadkust 2013

ACT Government Department of Community Servi€esping Children and Young People Safaare8
Community Responsibility: A Guide to Reporting Child Abuse and Neglec{203T

ACT Government Education and Training DirectoR¢esonal Information Digest 20{2014)
ACT Governmen§uspension, Exclusion or Transfer of Students in AC3 $atimiols Poli¢2010)
ACTDepartment ofHealth,Child Protection Practice Pag@013)

ACT Office for Children, Youth and Family Suppgeeping Children & Young People Safe: A Shared
Community Responsibiljtllovember 2014

Actfor Kids, Submission taial Commission into Institutional Responses to Child Sexual Absses
Paper 4: Preventing Sexual Abuse of ChildremniisofZHome Care

Anti-Discrimination Commission Queensland, Submission No 17 to the Legal Affairs and Community Safety
Committee,Inquiry into the Youth Justice and Other Legislation Amendment Bil| E@bduary 2014

Association of Independent Schools of NSW and Catholic Education Commissioh G&@W for NSW Nen
Government Schools on Reporting, Disclosing or Exchanging Persomadfioin for the Purposes of Child
Wellbeing(2014)

Australian Capital Territory Ombudsman, Submission No 12 to Victorian Law Reform ComBéssion,
Offenders Registration: Information Pagéugust 2011)

Australian Childhood Foundation, Submission Noa38dyal Commission into Institutional Responses to
Child Sexual Abuskssues Paper 3: Child Safe Organisatidt@sOctober 2013

153


http://www.abc.net.au/news/2014-10-16/government-resists-pressure-for-national-sex-offender-register/5817112
http://www.abc.net.au/news/2014-10-16/government-resists-pressure-for-national-sex-offender-register/5817112

ldzZA ONF € ALYy [/ KAt RNBYyQa 9 R d@deioih2 FdudatiorRand GadBervicelzl £ A i &
National Law and th&ducation and Care Services National Regulations (20114)

Australian Governmeng&nhancing National Privacy Protection: Australian Government First Stage Response
to the Australian Law Reform Commission Report 108: For Your Information: Australiay Paiwaand
Practice(2009)

Australian Human Rights Commission, Submission No 12 to Royal Commission into Institutional Responses to

Child Sexual Abuskssues Paper 1: Working with Children Chg2kAugust 2013

Australian Institute for Teaching and Schbe&dershipinduction and Registratiof2014)
<http://www.aitsl.edu.au/inductionregistratiorr

Australian Institute of Family Studida,eEmployment Screening: Working with Children Checks and Police
CheckgOct 2014)<https://aifs.gov.au/cfca/publications/premploymentscreeningworking-childrent

checksand-p>

Barnardos AustraliaSubmission No 1 to Royal Commission into Institutional Resptmé&dsld Sexual
Abuse Issues Paper 3: Child Safe Organisatibh®©ctober 2013

BarnadosAustralia, Submission Nbto Royal Commission into Institutional Responses to Child Sexual
Abuse Issues Paper 4: Preventing Sexual Abuse of Childrem-of-BomeCare

Canadian Governmengtrengthening Measures Against Child ExploitaidghSeptember 2013)
<http://pm.gc.ca/eng/node/33953

Catholic Education Commission NSW, Association of Independent Schools NB&/Replartment of
Education and Communities (NS\Mformation Sharing Between Principals and Sch@dl$4)

Centre for Juvenile Justice Refodmformation Sharing Certificate Progra@eorgetown Universit2014,
<http://cjjr.georgetown.edu/events/informatiorsharingcertificateprogram/>

/| KAt RNByQa . dzZNBI dzz 5 SLJ NI Y S yQiossReportingSAmong Respgonti&s to dzY | y

Child Abuse and Neglg@013

| KAt RNBy Qa . dzNBI dzz 5 S LI NI Y S yMajorFdderdl [Segidlatio CdngérRed | dzY | Y

with Child Protection, Child Welfare, and Adopiip®12)

Childwise Submission No 14 to Royal Commission into Institutional Responses to Child Sezadkaies
Paper 3: Child Safe Organisatip@stober 2013

Commission for Children and Young People (Widgpendent Visitor Program¥ictorian Government, 18
August 2015<http://www.c cyp.vic.gov.au/independentvisitors.hten

Commissioner for Children and Young People (WA), Submission to Inspector of Custodial Bepwiges,
into the Barkda Hill Incident(2013)

Council of Australian Governmentstergovernmental Agreement forMational Exchange of Criminal
History Information for People Working with Child(2613)

Council of Australian Governments) G A2yl f CNI YSg2N] F2NJ t N2oaoSOG A y 3
(2009)

154


https://aifs.gov.au/cfca/publications/pre-employment-screening-working-children-checks-and-p
https://aifs.gov.au/cfca/publications/pre-employment-screening-working-children-checks-and-p
http://pm.gc.ca/eng/node/33953
http://cjjr.georgetown.edu/events/information-sharing-certificate-program/
http://www.ccyp.vic.gov.au/independentvisitors.htm

CREATE Foundation, Submission No 35 to Royal Commissibsiittitional Responses to Child Sexual
Abuse Issues Paper 4: Preventing Sexual Abuse of Childrem-of-Bome Care

Department of Communities, Child Safety and Disability Services R@a¢Bcting Children and Supporting
Families, A Guide to Repogihild Protection Concerns and Referring Families to Support SE0icés

5SLI NIYSyd 2F 9RdzOl (i A 2 yath Abdess Pristacl®RIBIS y Qa { SNBAOSa o

Department of Education and Training (V&3hool Policy and Advisory Gu(dié April 2015) Viorian State
Governmeng<http://www.education.vic.gov.au/school/principals/spag/Pages/spag.aspx

Department of Education (Ta$ersonal Information Protection (PIPdaviour Right to Education Policy
(2012)

Department of Family and Community Services (N8W);mation Exchange Long Fact Sheet for Human
Services Workers

Department of Family & Community Servi¢RSW) Joint Investigation and Response TeaR8W
Govermment

<http://www.community.nsw.gov.au/docs menu/for_agencies_that work with us/child _pobibn_servic
es/joint_investigation response_teams.htm|?s=884661720

Department of Family &Community Services (NSYQHC Transition of Community Services Carers and Case
Management Transfer of Children and Young Pe®#V Government,
<http://www.acwa.asn.au/kts/downloads/OOHC Transition Process for NGOs.pdf

Department of Family and Community Services (N8SM)V Interagency Guidelines: Exchange of
Information underSection 248
<http://www.community.nsw.gov.au/kts/quidelines/info _exchange/section 248.btm

Department of Family and Community Services (N®Mypf-Home Care Cordcted Care Program
Guidelines

5SLI NIYSyYyd 2F I1SFEGK yR ldzYlky {SNBAOS& 6! {0z ! RY,
Bureau,Child Welfare Information Gateway: Information Sharng
https://www.childwelfare.gov/topics/management/inf@ystems/infesharing#

Department of Health (NThpformation Sharing Relating to the Safety and Wellbeing of a Child or Young
Person(2012)

Department of Health (WA)nformation Sheet 11: Information Exchange Between Prescribed Government
Authorities When there is Protection of Children Concerns

Department of Human Services (Vichildren in Contact with Sex Offenders Ad{Z642)

Department of Human Services (Viafpormation Sharing in Out of Home Cabepartment of Human
Services Advice No 1403, 5 November 2012

Department of Justice (Tas)orking with Children Registration: A Guide to théear Phased in Approach
for Childrelated Sector§2013)

Department of Justice (USJuidelines for Juvenile Information Shariag06)

155


http://www.education.vic.gov.au/school/principals/spag/Pages/spag.aspx
http://www.community.nsw.gov.au/docs_menu/for_agencies_that_work_with_us/child_protection_services/joint_investigation_response_teams.html?s=884661720
http://www.community.nsw.gov.au/docs_menu/for_agencies_that_work_with_us/child_protection_services/joint_investigation_response_teams.html?s=884661720
http://www.acwa.asn.au/kts/downloads/OOHC_Transition_Process_for_NGOs.pdf
http://www.community.nsw.gov.au/kts/guidelines/info_exchange/section_248.htm
https://www.childwelfare.gov/topics/management/info-systems/info-sharing/

Department of Social Services (Ct#sition Paper: Toward a Nationally Consistent Approach to Working
with Children ChecK2011)

Education Councilnterstate Student Data @nsfer Note: Form 4 Interstate Student Data Transfer Note
Protocol for Use by Government Sch@@306)

Explanatory Statement, Information Privacy Bill 2014

Government of South Australilteragency Code of Practice: Investigation of Suspected Chie Abu
Neglect(2013)

HigginsDF YR wl S YI LA SgS W/ KAfR t NRGSOGA2Y YR ClYAfE@
Clearing Houwss Issues Paper No 3Mlay 2011)

Independent Schools Council of Australia and National Catholic Edu€atiomissiorPrivacy Compliance
Manual (2013)

Ministerial Advisory Group on Transition of @d#HomeCare (OOHC) Service Provision in NSW to the Non
Government SectolQOHC Transition Plan Stagedl KS W2 K2 Q [(0R1) 6 KS W2 KSy Q

New South Wale$?arliamenary DebatesLegislative Assembly, 3 June 2015, £3398 (Brad Hazzard,
Minister for Family and Community Services, Second Reading SpdgichProtection Legislation
Amendment Bill 2015

New Zealand Government, KA f RNBy Qa | OG A 2 ys Infdrrhagio SystéqS(Vikd)dzacisiedtd o f S
(2012)

New Zealand Governmenhformation Sharing Agreement for Improving Public Services for Vulnerable
Children Authorised by Part 9A of the Privacy Act {8925 June 2015)

NSW Governmenieep Them Safe: A SbdrApproach to Child Wellbei(2009)

b{2 hF¥FFTAOS 27F (K Sarer RegifteRMaEsfic@t2: IaimatioR briCsrérs and Household
Members: What Information is recorde(?015)

b{2 hF¥FFTAOS 27F (K Sarer RejisteRMaEisficRtBidrDalibnNdR Debighated Agencies
(2015)

b{2 h¥FFAOS 27F {KBESW Garers Relyifight /Wy datishLiBrdlidn yisiv.gov.au/oudf-
home-care/nswcarersreqgister

b{2 hFFAOS 2F GKS / KAfRNBYyQa DdzZ NRAIYyS>S {dzoYA&daArzy
to Child Sexual Abuskssues Paper 4: Preventing Sexual Abuse of Childoet-agf-Home Care

Office of the Guardian for Children and Young People E8Ay,the Office Monitors Wellbeinovernment
of South Australiakttp://www.gcyp.sa.gov.au/abouR/monitoring-childrenswellbeing/

Office of the Victorian Privacy Commissioner, Submission No 10 to Victorian Law Reform Contaission,
Offenders Registration: Information Pag2® July 2011).

Ombudsman SAnformation Sharing Guidelines for Promotirade®y and Wellbeing2013)

Organisation for Economic @peration and DevelopmenRecommendation Concerning Guidelines
Governing the Protection of Privacy and Transborder Flows of PersondllDdtdy 2013)

156


http://www.kidsguardian.nsw.gov.au/out-of-home-care/nsw-carers-register
http://www.kidsguardian.nsw.gov.au/out-of-home-care/nsw-carers-register
http://www.gcyp.sa.gov.au/about-2/monitoring-childrens-wellbeing/







